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1 Introduction

In this paper, I address the potential contribution of the economic analysis of
law to the debate concerning the need for the harmonisation of private law in
Europe. The focus of this paper will indeed mainly be on this harmonisation
issue.

Indeed, one way in which an economic analysis can be useful for the
study of European integration is that economics has focused a lot of attention
on the division of competences within federal systems. This is a topic which,
from a European legal perspective, is obviously relevant to the subsidiarity
principle. From an economic perspective, the question which is addressed in
the economics of federalism is what the optimal level would be for specific
types of regulation. In this paper, I argue that this literature is highly useful
also for addressing the harmonisation debate with respect to private law. In
the paper, I address the desirability of the harmonisation of private law from
an economic angle. Economists have indeed paid much attention to the po-
tential goals, functions and economic effects of a harmonisation of law'.

" Institute for Transnational Legal Research (METRO), Maastricht, and Rotterdam Insti-
tute for Law and Economics (RKE), Rotterdam, The Netherlands.
This paper builds on earlier research in which harmonisation efforts were analysed from
an economic angle with respect to environmental law (Michael FAurRe, Harmonization
of Environmental Law and Market Integration: Harmonizing for the Wrong Reasons?,
(1998) European Environmental Law Review (EELR) 169-175), environmental liability
(Michael Faure/Kristel DE SMEDT, Should Europe Harmonise Environmental Liabil-
ity Legislation?, (2001) Environmental Liability (EL) 217-237), medical malpractice
(Michael Faurg, Kompensationsmodelle fiir Heilwesenschdden in Europa mit Ausblick
auf die EG — Rechtsharmonisierung, (2000) Zeitschrift fiir Europdisches Privatrecht
(ZEuP) 575-600) and product liability (Michael FAurE, Product liability and product
safety in Europe: harmonisation or differentiation?, (2000) 53 Kyklos 467-508). See
generally Michael Faurg, Economic analysis of tort law and the European Civil Code,
in: Arthur HArTKAMP et al (eds), Towards a European Civil Code, 3" fully revised and
expanded edition, The Hague 2004, 657-676 and Ton HarTLIEF/Michael Faurg, Harmo-
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The economics of federalism seems to be a particularly appropriate way
of looking at harmonisation efforts in Europe because the European Com-
mission has been using economic arguments to justify its harmonisation ef-
forts for some time. More specifically, the argument has long been advanced
that a harmonisation of law, including private law, is necessary in order to
harmonise the conditions of competition within Europe. One aspect of this
paper is devoted to an analysis of whether this “economic” argument for
the harmonisation of the conditions of competition is indeed a valid eco-
nomic justification for harmonisation. Moreover, applying the economics of
federalism to the harmonisation of private law within Europe also has the
advantage that a balanced view of the need to harmonise private law can be
presented. Indeed, economic analysis does not come up with black or white
statements in favour of or against harmonisation, but allows balanced crite-
ria to be advanced on the basis of which those areas and topics which may be
good candidates for harmonisation are indicated.

Of course the reader should be aware that applying the economics of
federalism to the harmonisation issue means that I will only provide “one
view of the cathedral”?. Moreover, the harmonisation issue is addressed only
from an economic angle in this paper. Although I have argued above that I
think economics can provide an interesting contribution to the harmonisa-
tion debate, [ want to repeat that I realise that this really is just one view of
the cathedral. One may indeed well argue that there may be other, non-eco-
nomic, arguments for a harmonised legal system, such as the belief that this
will lead to a higher degree of protection than Member States would achieve
when using national law. But even if non-economic arguments are advanced
to justify European harmonisation, it seems important, that in future Euro-
pean documents, these reasons are clearly explained within the scope of the
subsidiarity principle.

The structure of this paper is as follows: after this introduction (I) a brief
insight is provided into the criteria for (de)centralisation in general (I11). Then
these criteria are applied to private law by focusing more specifically on the
reasons for centralisation (IIT). We then turn to some policy aspects of the
harmonisation of private law by addressing it from an interest group per-
spective (IV) and formulate a few concluding remarks (V).

nisatie van aansprakelijkheidsrecht in Europa. Iets over de overlevingskansen van de
romantische rechtsschool van Maastricht, in: Ludo Cornelis et al (eds), Liber Amicorum
TPR and Marcel Storme, Mechelen 2004, 279-322.

2 Paraphrasing the words of Calabresi and Melamed (Guido CaLaBrEsi/Douglas MELA-
MED, Property rules, liability rules and inalienability: one view of the cathedral, (1972)
85 Harvard Law Review (HLR) 1089-1128).
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1I. Starting points for (de)centralisation in general’

1. Tiebout

The question of whether regulation should be promulgated at a central
(European or federal) level or at a more decentralised level (or, to gener-
alise, what kind of regulation should be set at which level) has been ad-
dressed in the economics of federalism. The starting point for the analysis is
usually Tiebout’s theory about the optimal provision of local public goods*.
Tiebout argued that when people with the same preferences cluster together
in communities, competition between local authorities will, under certain
restrictive conditions, lead to allocative efficiency. If there are, for exam-
ple, in one community citizens who greatly prefer sporting facilities and
in another a majority of citizens with a preference for opera, the first com-
munity will probably construct sporting facilities, whereas the second may
build an opera house. If someone living in the second community preferred
sporting facilities to the opera house, he could then move to the first com-
munity, which apparently provides services more to his tastes. The idea is
that well-informed citizens will move to the community that provides the lo-
cal services that are best adapted to their personal preferences. Through this
so-called «voting with the feet», competition between local authorities will
lead citizens to cluster together according to their preferences’. In practice,
it is clear that different communities do indeed offer a variety of different
services. The idea is that the citizen can have an effect on this provision of
local public goods either by influencing the decision-making (vote) or by
moving (exit).

3 This part of the paper is largely based on the inauguration address of Roger Van den
Bergh, in which the economic literature of the criteria for (de)centralisation is discussed
(Roger VaN pEN BerGH, Subsidiariteit rechtseconomisch bekeken. Adieu Bruxelles?, Ar-
nhem 1994. An English summary of this inauguration address has been published by
Roger VAN DEN BERGH, The Subsidiarity Principle in European Community Law, (1994)
Maastricht Journal of European and Comparative Law (MJ) 337). See also Roger VAN
DEN BERGH, Towards an Institutional Legal Framework for Regulatory Competition in
Europe, (2000) 53 Kyklos 435-466.

Charles M. TieBout, A Pure Theory of Local Expenditures, (1956) Journal of Polici-
tal Economy (JPE) 416. For a discussion, see Susan Rose-AckermAN, Rethinking the
Progressive Agenda, the Reform of the American Regulatory State, New York 1992,
169-170.

Compare Dennis C. MUELLER, Federalism and the European Union: A Constitutional
Perspective, (1997) 90 Public Choice (PC) 255-280.

&
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2. Competing legal orders

This basic idea applies not only to community services, but also, for exam-
ple, to fiscal decisions® and environmental choices’. In addition, this idea of
citizens moving to the community that provides services which best corre-
spond with their preferences can also be applied with respect to legal rules.
Thus, it has been argued by Van den Bergh that competition between leg-
islators will lead to legal systems competing with each other to provide the
legislation that corresponds best to the preferences of citizens. Ogus also
argues that the various lawmakers in the nation states will create a competi-
tive market for the supply of law®. The idea therefore is that in an optimal
world, citizens will cluster together in states that provide legal rules that
correspond to their preferences. Well-informed citizens who are dissatisfied
with the legislation provided could move (voting with the feet) to the com-
munity that provides legislation that corresponds best to their preferences.
This idea, assuming that different legal systems offer different legal rules to
satisfy the demands of the citizens, thus explains the variety and differences
between legal systems’. Moreover, it also shows that differences between the
various legal rules of different countries should not necessarily be judged
negatively, as is often the case in Europe today. The idea of competing le-
gal systems can probably best be seen “in action” in private international
law where actors can choose the legal system that best suits their needs in
a choice of law regime'. Frey and Eichenberger have proposed an extreme
form of this competition between legal orders by suggesting the emergence
of Functional Overlapping Competing Jurisdictions (FOCJ), whereby citi-

¢ See, eg, Robert INMAN/Daniel RUBINFELD, The EMU and Fiscal Policy in the New Euro-
pean Community: An Issue for Economic Federalism, (1994) International Review of
Law and Economics (IRLE) 147.
Thus, Wallace OaTes/Robert SchwaB, Economic Competition among Jurisdictions:
Efficiency Enhancing or Distortion Inducing?, (1988) 35 Journal of Public Economics
333-354.
Anthony Ocus, Competition between National Legal Systems: A Contribution to Eco-
nomic Analysis to Comparative Law, (1999) ICLQ 405—418, and see Anthony OGus, The
Contribution of Economic Analysis of Law to Legal Transplant, in: Jan Smits (ed), The
Contribution of Mixed Legal Systems to European Law, Antwerp 2001, 27-37.
® Roger VAN DEN BERrGH, (1998) MJ 134 and Roger VaN DEN BERGH, (2000) 53 Kyklos
437-439.
Although the choice for a particular legal regime may not always be related to the quality
of the legal system but, say, to the quality of the court or arbitration system. The latter
explains, according to Ogus, the popularity of English law in choice of law clauses in
contracts (Anthony Ogus, (1999) ICLQ 408).

-
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zens could choose different governmental authorities for different functions
of government!',

Obviously, this system, assuming that competition between legal orders
leads to allocative efficiency in the provision of legal rules, works only if
certain conditions are met. One condition is that citizens have adequate in-
formation on the contents of the legal rules provided by the various legisla-
tors in order to be able to make an informed choice. In addition, exit is often
costly, so people may stay even if the (legal) regime does not best suit their
needs'2. Moreover, a location decision is obviously made under the influence
of a set of criteria, in which the legal regime may not be decisive'. Usually
job location and residence are so important that in reality there is little left
for people to choose'. Finally, as we will discuss below, this system of com-
petition between legal orders works only if the decisions in one legal order
have no external effects on others.

3. “Bottom up federalism”

In economic literature, the Tiebout model is used to argue that, from an
economic point of view, decentralisation should be the starting point, since
competition between legislators will lead to allocative efficiency. Van den
Bergh also uses his theory to provide criteria for centralisation/decentrali-
sation within the European Union. Taking Tiebout as a starting point and
assuming that competition between decentralised legislators will lead to an
optimal provision of legal rules, the crucial question is: why centralise? Van
den Bergh criticises the fact that part of the current discussion in European
legal literature seems to focus on the question of why there should be de-
centralisation (referred to by Van den Bergh as ‘top down federalisation’).
According to economic theory, that is the wrong question. Proceeding from

Bruno Frey, FOCJ: Competitive Governments for Europe, (1996) IRLE 315-327, see
also Bruno Frey/Reiner EicHENBERGER, To Harmonise or to Compete? That’s Not the
Question, (1996) Journal of Public Economics 335 and Alessandra CAsSELLA/Bruno FrEy,
Federalism and clubs. Towards an Economic Theory of Overlapping Political Jurisdic-
tion, (1992) European Economic Review (EER) 639.
12° As Ogus states, there should be no barriers to the freedom of establishment and to the
movement of capital (Anthony Ogus, (1999) ICLQ 407). For these conditions, see also
Roger VAN DEN BERGH, (2000) 53 Kyklos 438.
That is one of the reasons why Frey and Eichenberger argue in favour of FOCJ: the choice
for one legal or institutional regime should not be exclusive; there may be ‘overlapping’
jurisdictions depending upon the different functions (Bruno FREy/Reiner EICHENBERGER,
(1996) Journal of Public Economics 316-318).
14 Susan Rose-ACKERMAN (supra fn 4) 169.
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Tiebout’s model, there is reason to believe in what Van den Bergh calls a
“bottom up federalisation”, assuming that in principle the local level is op-
timal, since the local level has the best information on local problems and
on the preferences of citizens. Decision making should be moved to a higher
level only when there is a good reason'’. Economic theory has indeed sug-
gested that there may be a variety of reasons why the local level is not best
suited to take decisions and that there are occasions when central decision
making can lead to more efficient results.

I will now apply these criteria for centralisation and relate them to the
harmonisation of private law in Europe.

11 The criteria for centralisation of tort law

1. The transboundary character of the externality

The Tiebout argument in favour of competition between local communi-
ties obviously works only if the problem to be regulated is indeed merely
local. Once it has been established that the problem to be regulated has a
transboundary character, there may be arguments to be made in favour of
centralisation. First, there is an economies of scale argument to shift pow-
ers to a higher legal order that has competence to deal with the externality
over a larger territory. This corresponds with the basic insight that if the
problem to be regulated crosses the borders of competence of the regulatory
authority, the decision-making power should be shifted to a higher regula-
tory level, preferably to an authority which has jurisdiction over a territory
large enough to deal with the problem adequately'®. “Economic theory pro-
vides a straightforward but unrealistic answer to regional problems: draw
‘optimal’ jurisdictional boundaries™”. This “economies of scale” argument
is thus related to the argument that transaction costs will be lower if regula-

5 A major American supporter of this “presumption in favour of decentralisation” is
Revesz. See, eg, Richard Revesz, Environmental Regulation in Federal Systems, in:
Han Sowmsen (ed.), Yearbook of European Environmental Law, Oxford 2000, 1-35 and
Richard Revesz, Federalism and Environmental Regulation: An Overview, in: Richard
REvVEsz/Philippe Sanps/Richard STEWART (eds), Environmental Law: The Economy and
Sustainable Development, Cambridge 2000, 37-79.

16 Compare: Anthony Ogus, (1999) ICLQ 414 and Cliona KiMBER, A Comparison of Envi-
ronmental Federalism in the United States and The European Union, (1995) 54 Maryland
Law Review (MaLR) 1; Dan Esty, Revitalizing Environmental Federalism, (1996) 95
Michigan Law Review (MiLR) 625; and Susan Rose-AcKERMAN (supra fn 4) 164—-165.

17 Thus, Susan Rose-AckerMAN, Controlling Environmental Pollution: The Limits of Pub-
lic Law in Germany and the United States, New Haven 1995, 38.
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tion is made at the higher level'®. There is, however, another argument in fa-
vour of centralisation which relates to the fact that in cases of transboundary
externalities, states would have no incentive to impose stringent regulations
upon their own citizens if the consequences of harmful actions were only felt
outside their own territories. Transboundary externalities may thus create
inefficiencies in the absence of central regulation®.

This argument in favour of centralisation could thus play a role with re-
spect to transboundary torts. Thus, many have proposed central decision
making in the area of environmental liability, since this area of private law
is typically transboundary. However, this externality argument obviously
cannot provide a general justification for the harmonisation of rules of tort
law as long as accidents are confined within national borders. Moreover,
even with these typical transboundary torts one should not move too hastily
to centralisation, since there may be remedies within national law which are
as effective in dealing with these transboundary problems.

Moreover, Van den Bergh has demonstrated that in some cases, more par-
ticularly in the area of private law, European law cannot be considered an ef-
fective remedy to the interstate externality problem?’. In some cases, European
law goes further than is necessary to cure transboundary externalities; in other
cases legal instruments less comprehensive than total harmonisation could be
used to remedy the problem?.. There is, in other words, always the risk that
the cure may be worse than the disease. The first issue relates to the fact that
European Directives often cover both local and community-wide problems,
such as pollution, without making a distinction between regional and interstate
pollution®. The second point is that in some cases transboundary externalities
may also be internalised by national law. The simple fact of transboundary
effects is therefore not sufficient to justify European law-making?. Neverthe-
less, there certainly may be cases where one could hold that decentralised legal
rule making would not be able to remedy the transboundary externality.

This shows indeed that in cases of transboundary torts there may be an
argument in favour of centralisation, but only if there is indeed a serious risk

18 Tt is thus related to the ‘transaction cost’ argument, to be discussed below.
19 See, for the ‘interstate externalities’ and ‘economies of scale’ justifications for centrali-
sation, Richard REvVEsz (supra fn 15) 67.

20 Roger VAN DEN BERGH, (1998) MJ 143.

21 Roger VAN DEN BERGH, (1998) MJ 144-145.
Thus, Roger Van DEN BErGH, Economics in a Legal Strait-Jacket: The Difficult Recep-
tion of Economic Analysis in European Law, paper presented at the workshop Empirical
Research and Legal Realism: Setting the Agenda, Haifa, 6—9 June 1999, 10.
2 Roger VAN DEN BERGH, (1998) MJ 144-145.

22
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that nation states would be able to externalise harm, in other words if the
nation states were able to shift the negative effects of their own actions onto
the shoulders of their neighbours. Moreover, European harmonisation would
then have to be limited to transboundary torts. The transboundary external-
ity argument indeed provides no justification for a harmonisation of tort law
that merely deals with “national torts”. Finally, it would have to be clear that
national legal remedies cannot provide an adequate answer to the problem
posed by interstate torts.

2. The race for the bottom

a) General: the risk of destructive competition

There may be an economic argument for centralisation in that there is a
risk that a “race for the bottom” would emerge between countries to attract
foreign investments. As a result of this, prisoner’s dilemmas could arise,
whereby countries would fail to enact or enforce effective legislation. Cen-
tralisation can be advanced as a remedy for these prisoner’s dilemmas. This
race-for-the-bottom argument could in theory play a role in the case of prod-
uct safety as well**. It would mean that local governments would compete
against each other with lenient environmental legislation to attract indus-
try?. The result would be an overall reduction of environmental quality be-
low efficient levels. This would correspond with the traditional game theory
result that prisoner’s dilemmas create inefficiencies.

The race-for-the-bottom argument has had supporters as well as oppo-
nents in North American scholarship. Law and economics scholars tend to
stress the benefits of competition between states and point out the dangers of
centralisation?®, whereas some legal scholars tend to attach more belief to the
race-for-the-bottom rationale for centralisation®’.

24 For a detailed discussion of this argument, see Dan Esty/Damien GERADIN, Environmen-
tal Protection Policies and International Competitiveness: A Conceptual Framework,
(1998) Journal of World Trade (JWT) 16-19.

» Compare Susan ROSE-ACKERMAN (supra fn 4) 166-170.

% See Richard Revesz, Rehabilitating Interstate Competition: Rethinking the Race for
the Bottom Rationale for Federal Environmental Regulation, (1992) New York Univer-
sity Law Review (NYULR) 1210-1254 and Richard Revesz, Federalism and Interstate
Environmental Externalities, (1996) University of Pennsylvania Law Review (UPLR)
2341-2416.

See Dan Esty/Damien GErADIN, Market Access, Competitiveness, and Harmonization:
Environmental Protection in Regional Trade Agreements, (1997) 21 Harvard Environ-
mental Law Review (HELR) 265-336 and (1998) 32/3 JWT 5-46.

27
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As we will indicate below, this race-for-the-bottom argument has not as
such been explicitly discussed in the European legal debate. It only shows
up in the argument that the conditions of competition should be harmonised.
That will be discussed below. From an economic perspective, the race for the
bottom is only a rationale for centralisation if it can be established that states
could attract industry with lenient tort rules®®. Let us examine, on the basis
of an example, whether that is a realistic scenario.

b) Example: environmental liability

From an economic perspective, differences in the conditions of competition
only pose a problem if it is clear that environmental costs would be con-
siderably different between the Member States and that these differences
would lead to the relocation of firms to the Member States with the lowest
standards. In that case, the so-called race-for-the-bottom argument, referred
to as the “pollution haven” hypothesis in environmental cases, might be an
argument in favour of centralisation . The question therefore arises as to
whether there is empirical evidence that states can indeed attract industry
with lenient environmental standards.

Empirical evidence to uphold this race-for-the-bottom rationale is rather
weak. Repetto argues that pollution control costs are only a minor fraction
of the total sales in manufacturing industries®. Moreover, Jaffe/Peterson/
Portney/Stavins® argue that empirical evidence shows that the effects of en-
vironmental regulations are “either small, statistically insignificant or not
robust to tests of model specification”. They argue that the stringency of
environmental regulations might have some effect on new firms in their
decision to locate for the first time*, but that this will not induce existing
firms to relocate. They equally argue that other criteria such as tax levels,
public services and the unionisation of the labour force have a much more
significant impact on the location decision than environmental regulation.

28 See Roger VAN DEN BERGH, (2000) 53 Kyklos 445.
¥ Although Esty and Geradin have rightly pointed out the fact that a whole variety of legal
instruments exists which might remedy the problem, whereby the total harmonisation of
standards would be the most far-reaching (Dan Esty/Damien GeEraDIN, (1997) 21 HELR
282-294).
30 Robert RepETTO, Trade and Sustainable Development, UNEP, Environment and Trade
Series, Geneva 1994.
Adam JarrE/Steven PETERsoN/Paul PorTNEY/Robert Stavins, Environmental Regulation
and the Competitiveness of US Manufacturing: What Does the Evidence Tell Us?, (1995)
33 Journal of Economic Literature (JEL) 132-163.
32 See Dan Esty/Damien GERADIN, (1998) 32/3 JTWT 12-15.

°

w



20 MicHAEL G. FAURE

Recently, this empirical evidence has been somewhat contradicted by Xing/
Kolstad®, who argue that the laxity of environmental regulations in a host
country is a significant determinant of foreign direct investment by the US
chemical industry. The more lax the regulations, the more likely the country
is to attract foreign investment, so Xing/Kolstad argue. Although this some-
what weakens the evidence presented by Jaffe/Peterson/Portney/Stavins as
far as the location of new firms outside the US is concerned, it does not con-
tradict their finding that existing firms will not relocate solely because of the
stringency of environmental regulations.

Arguments against the race-for-the-bottom rationale for central environ-
mental regulation have also been formulated with respect to the American
example. Many scholars*, among them Revesz* in particular, have argued
that this race-for-the-bottom argument finds no support in existing models
of interjurisdictional competition.*® In addition, Revesz stresses that cen-
tral standard-setting would not be an effective response to the race-for-the-
bottom problem, since the local communities concerned would have other
means to attract industry if they wish (relaxation of regulatory controls in
other areas). Revesz has encountered opposition, especially from Esty*’, but
he has provided a powerful reply to his critics®.

This material, therefore, weakens the prisoner’s dilemma argument.
Moreover, it has also been argued that as far as environmental standards
are concerned, it is not at all clear that there will be a race for the bottom.
There is also some evidence that Member States do in fact strive for high
environmental standards, even if this imposes extra costs or burdens on their
industries. Some countries may therefore be more involved in a race for the

Yugqing XinG/Charles D. Korstap, Do Lax Environmental Regulations Attract Foreign

Investment, 16-95 (Working Paper in Economics, University of California 1995).

See eg Sam PeLzmaN/T. TipEmaN, Local v. National Pollution Control: Note, (1972)

American Economic Review (AER) 959-963 and E. Donald ELLioTT/Bruce ACKERMAN/

John MiLLIAN, Towards a Theory of Statutory Evolution: The Federalization of Environ-

mental Law, (1985) Journal of Law, Economics & Organization (JLEO) 313-340.

3% Richard Revesz, (1992) NYULR 1210-1254 and Richard REevesz, (1996) UPLR
2341-2416.

36 See for a similar conclusion with respect to natural resource legislation Jason S. JOHN-
stoN, The tragedy of centralisation: the political economics of American natural resource
federalism, (2003) vol 74 University of Colorado Law Review 487—649, who argues that
regulatory centralisation may be just as tragic for natural resources as the regime of lo-
cal control that it is designed to replace.

37 Dan Estv, (1996) 95 MiLR 570-653.

Richard Revesz, The Race for the Bottom and Federal Environmental Regulation: A

Response to Critics, (1997) Minnesota Law Review (MinLR) 535-564.

34
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top instead of a race for the bottom*. One could also question whether Eu-
ropean law is at all able to remedy a real race-for-the-bottom risk, given the
enforcement deficit.

3. Harmonisation of marketing conditions

a) General

This race-for-the-bottom argument, that competition among jurisdictions
for economic activity will be “destructive”, corresponds — to some extent —
with the European legal argument that the creation of harmonised conditions
of competition is necessary to avoid trade distortions. This argument was
traditionally used to support harmonisation of Member States’ legislation
in a variety of areas. Simply stated, the argument is that complying with
legislation imposes costs on industry. If legislation is different, these costs
would therefore differ as well and the conditions of competition within the
common market would not be equal. The argument apparently assumes that
total equality of conditions of competition is necessary for the functioning
of the common market. “Levelling the playing field” for European industry
is the central message.

There are, however, some problems with this traditional European ar-
gument which in fact claims that any difference in legislation between the
Member States might endanger the conditions of competition and therefore
justifies harmonisation of legal rules. The latter argument seems particu-
larly weak*®. From an economic point of view, the mere fact that conditions
of competition differ does not necessarily create a race-for-the-bottom risk.
There can be differences in marketing conditions for a variety of reasons,
and if the conditions of competition were indeed totally equal, as the argu-
ment assumes, there would also be no trade.

Also, Europe has developed an elaborate set of rules which guarantee
— inter alia — a free flow of products and services* and thus contribute to

% Thus, Roger VaN peEN BErGH/Michael FAure/Jiirgen LErevERE, The Subsidiarity Principle
in European Environmental Law: An Economic Analysis, in: Erling Eipe/Roger VAN DEN
BERGH (eds), Law and Economics of the Environment, Oslo 1996, 141-142. Ogus argues
that firms may benefit from being located in a high standard Member State, since this
may generate technological improvements and thus competitive advantages; that may
explain the race for the top (Anthony Ogus, (1999) 48 ICLQ 415). See, generally, David
VogeL, Trading Up: Consumer and Environmental Regulation in the Global Economy,
Cambridge 1995, 13—14.

See also Jaap Srier/Olav A. Haazen, The European Group on Tort Law (“Tilburg
Group”) and the European Principles of Tort Law, (1999) ZEuP 478.
4 See articles 2830 of the Treaty (the “old” articles 30-36).
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market integration without necessitating the harmonisation of all rules and
standards®. In this context, the case law of the European Court of Justice
with respect to the free movement of goods versus environmental protec-
tion springs to mind. This shows that the goal of market integration can
be achieved through (other) instruments less comprehensive than total har-
monisation®, which can remove barriers to trade just as effectively. Hence,
one should make a distinction between the political ideal of creating one
common market in Europe on the one hand and the (economic) race-for-the-
bottom argument on the other hand*.

This political goal of market integration may be questioned on economic
grounds® and may justify the need for rules aiming at a reduction of trade
restrictions such as, for example, the harmonisation of product standards.
The problem is that initiatives such as those in the area of environmental law
also aim at the harmonisation of process standards “to harmonise conditions
of competition”. That seems questionable on efficiency grounds®.

Itshouldbestressed thatthe Europeanargument that markets will be distort-
ed unless the conditions of competition are harmonised is not only constantly
repeated in a stereotypical way, but its validity is hardly ever questioned. The
argument as it is usually presented in Europe, cannot, as was stated above, be
fitted into the economic criteria for centralisation, since it suggests that the
removal of every difference in legal systems would be necessary to cure the
race-for-the-bottom risk; this is neither supported by economic theory, nor
by empirical evidence. Also even if one were to take the (political) “common
market” goal as a starting point and private law were to be harmonised on that
ground, this would still not create a level playing field since differences in, for
example, energy sources, access to raw materials and atmospheric conditions
will still lead to marketing conditions that favour trade®.

There is, in addition, a strong counter-argument: there are many examples
showing that economic market integration is possible (without the distortions

4

s}

See generally on the potential conflict between free trade and environmental protec-
tion, Dan Esty, Economic Integration and the Environment, in: Norman Vic/Regina
AXELROD (eds), The Global Environment: institutions, law and policy, Washington 1999,
190-2009.

4 See also Dan Esty/Damien GErADIN, (1997) HELR 296-299 and Anthony Ocus, Regu-
lation, Legal Form and Economic Theory, Oxford 1994, 177-179.

See also Richard Revesz, who likewise argues that these are separate points which
should be distinguished (Richard REvEsz (supra fn 26) 19).

4 See Roger VAN DEN BERGH (supra fn 22).

46 This is also criticized by Richard RevEsz (supra fn 26) 19.

47 Thus, Roger VAN DEN BERGH (supra fn 22) 6.
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predicted by the race-for-the-bottom argument) with non-standardised legal
orders. Public choice scholars have often advanced the Swiss federal model
as an example of where economic market integration goes hand in hand with
differentiated legal systems®. It is apparently possible to create a common
market without the total harmonisation of all legal rules and standards. That
is not to say that there may not be other arguments in favour of the harmoni-
zation of tort law in Switzerland. Notably the reduction-of-transaction-costs
argument — to be discussed below — may well constitute a powerful reason
to prefer one federal Swiss tort law instead of 26 different cantonal systems.
Therefore, clear steps towards harmonisation of private law can be seen in
Switzerland as well*. Note, however, that this is not because harmonisation
would be necessary to make market integration possible.

b) Example: product liability

The harmonisation of the conditions of competition argument has obviously
played an important role in the area of product liability and, it has even been
used explicitly as (one of the) rationales for the European Product Liability
Directive. In the product liability debate, the traditional argument that uni-
form rules in Europe are necessary to guarantee the free movement of goods
within the EC was often heard. What can be said about this argument?

A distinction should probably be made in this respect between product
safety standards on the one hand and product liability rules on the other
hand. It could be argued that differences in product safety standards may
indeed endanger interstate trade. Therefore rules with respect to — infer alia
— a free flow of products and services may certainly contribute to the Euro-
pean goal of market integration. The Product Safety Directive 52/59 of 29
June 1992 clearly aims at removing differences in safety standards, since the
Commission considers that these differences might endanger the establish-
ment of the internal market. The preamble reads:

”Whereas it is important to adopt measures with the aim of progressively establishing
the internal market over a period expiring on 31 December 1992; whereas the internal
market is to comprise an area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured;

48 Bruno Frey, Direct Democracy: Politico-Economic Lessons from Switzerland, (1994)

AER 338-342.

See Bénedict WININGER, L’architecture de ’Avant-projet de loi sur la responsabilité ci-
vile, (2001) Revue de Droit Suisse (RDS) 299-326; and Helmut Kozior, Das Niederlan-
dische BW unter der Schweizer Entwurf als Vorbildes fiir ein kiinftiges européisches
Schadenersatzrecht, (1996) ZEuP 592-593.
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Whereas some Member States have adopted horizontal legislation on product safety,
imposing in particular, a general obligation on economic operators to market only safe
products;

Whereas those legislations differ in the level of protection afforded to persons;
Whereas such disparities and the absence of horizontal legislation in other Member Sta-
tes are liable to create barriers to trade and distortions of competition within the internal
market.”

Where the preamble to the Directive of 29 June 1992 on general product
safety therefore clearly states that disparities and the absence of horizontal
legislation in other Member States are liable to create barriers to trade and
distortions of competition within the internal market, this is probably true.
However, the question arises as to whether the goal of market integration can
only be achieved by means of such a comprehensive instrument as total har-
monisation and more particularly the question arises as to whether this may
justify the harmonisation of rules of private law, such as product liability.
Indeed, the political goal of market integration may justify some rules aiming
at the reduction of trade restrictions (think about the case law of the European
Court of Justice with respect to the free movement of goods) and may justify
a minimum harmonisation of product safety standards. In that respect the di-
rective on general product safety in fact only provides for a general obligation
to place only safe products on the market, but safety standards may still be
drawn up in the Member State in which the product is in circulation or may
rely on codes of good practice, which need not necessarily be European®.

Ogus is relatively enthusiastic about these product safety directives,
precisely because the harmonisation is limited to “essential safety require-
ments”. To meet these requirements the Member States can still use their
national standards, whereby voluntary standards set by expert committees
will allow for easy mutual recognition. The approach chosen in the product
safety directives therefore actually promotes competition between different
national and European standards systems, so Ogus holds>'.

The goal of “levelling the playing field” is much more apparent in the
Product Liability Directive. That directive is clearly justified on the ground
that differing liability rules in the Member States would hamper the condi-
tions of competition. The considerations preceding the directive read:

“Whereas approximation of the laws of the Member States concerning the liability of the
producer for damage caused by the defectiveness of his products is necessary because
the existing divergences may distort competition and affect the movement of goods
within the common market”.

30 See article 4 (2) of the Directive 92/59 of 29 June 1992 on general product safety.
1 Anthony Ogus (supra fn 43) 177-179.



Legal Harmonization from the Perspective of the Economic Analysis of Law 25

The weakness of this argument is that it assumes that differences in mar-
keting conditions are always and necessarily a problem for the creation of
a common market. Conditions of competition are obviously never equal, as
the levelling-the-playing-field argument assumes. In the ideal case of total-
ly equal market conditions, there would be no trade. This political goal of
market integration may moreover be questioned on economic grounds®. In
addition one should realise that, even if product liability law were totally
harmonised in Europe, this would still not create a level playing field, since
differences in, for example, energy sources, access to raw materials and at-
mospheric conditions will still lead to market conditions that distort trade>.

There is, in addition, a strong counter-argument, in that there are many
examples showing that economic market integration is possible (without the
distortions predicted by the race-for-the-bottom argument) with differenti-
ated legal orders. Public choice scholars have often advanced the above-
mentioned Swiss federal model as an example where economic market inte-
gration goes hand in hand with differentiated legal systems>*. It is apparently
possible to create a common market without total harmonisation of all legal
rules and standards™.

Finally, it may be questioned whether the European Product Liability
Directive, as drafted, can indeed achieve a total harmonisation of marketing
conditions. It is in fact very unlikely that this is the case®®. Indeed, accord-
ing to article 13, all the different, already existing, product liability laws
remain in effect, which means differences that already exist will remain
unchanged. In addition, the directive itself refers to national legislation at
many points, for example, with respect to the rights of contribution or re-
course (article 5 and 8.1), with respect to non-material damage (article 9),
the suspension or interruption of the limitation period (article 10.2) and with
respect to nuclear accidents (article 14). It should also be mentioned that in

52 See for a critical analysis Roger VAN DEN BERGH (supra fn 22).

Thus, Roger VAN DEN BERGH (supra fn 22) 6.

% Bruno Frey, (1994) AER 338-342.

55 See equally Richard Revesz, Federalism and Environmental Regulation: lessons for the
European Union and the International Community, (1997) Virginia Law Review (VLR)
1338-1341.

Almost all authors agree on that point. See Harry DuiNtser TEBBENS, De Europese Richtl-
ijn Produktaansprakelijkheid, (1986) Nederlands Juristenblad (NJB) 373—-374; P. STorM,
Een gebrekkig produkt, (1985) Maandblad voor Ondernemingsrecht (TVVS) 245; Arent
J.O. VAN WasseNAER vaN CaTtwiick, Produktaansprakelijkheid, in: Serie Praktijkhandlei-
dingen, Zwolle 1986, 81 and Miquel MarTIN CasaLs/José SoLE FELiu, Responsabilidad
por productas en Espafia y (des)armonizacion Europea, (2001) 4 Revista de responsabi-
lidad civil y seguros 1-17.
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three cases the directive expressly allows the Member States to derogate
from the provisions of the directive — namely liability for primary agri-
cultural products, liability for development risks and the introduction of a
financial limit on liability. Moreover, the directive cannot of course bring
any harmonisation for all the product accidents to which it does not ap-
ply, because of limitations in the definitions of “product”, “producer” and
“damage”. Many notions in the directive are also unclear and can give rise
to interpretation problems®”. These problems might lead to different inter-
pretations of the provisions of the directive by the legislator and courts of
the different Member States. These interpretation problems can be solved
by the European Court of Justice in Luxembourg. But it often takes a long
time before an interpretation problem is brought before the Court and as
long as there is no definitive solution, these interpretation problems of un-
clear notions in the directive might again endanger the harmonisation ob-
jective. Interpretational problems are all the more likely in practice since
even the language differences of the various translations of the directive
can lead to different interpretations of the same provision®®. It has already
been mentioned that the Product Liability Directive gave several options to
the Member States, concerning primary agricultural products, the liability
for development risks and the possibility of introducing a financial limit on
liability. Obviously, this has also caused differences, as we just indicated.
These differences, as far as the writing of the directive into domestic law is
concerned, are shown in annex 1 to the Green Paper on liability for defec-
tive products®.

Since it is clear that this Product Liability Directive cannot approximate
the Member State’s legislation, it has been suggested that this could only
be used as an argument to give the EC competence in this matter®®. For

w
4

Consider the defect notion in article 6, which might have different interpretations.

58 See for instance the different meaning of the “lower threshold” in article 9 in the French
and the Dutch versions. Another example is that in the English text producer liability is
called “liability without fault”, whereas in the Dutch version it is just “liability”. For oth-
er examples see Michael FAURE/Willy VanBuGGENHOUT, Produktaansprakelijkheid. De
Europese richtlijn: harmonisatie en consumentenbescherming, (1987-88) Rechtskundig
Weekblad (RW) 1-14 and 33-49.

% Green Paper on Liability for Defective Products, COM (1999) 396 final.

¢ Article 100 of the EEC treaty indeed gave legislative competence to the Community

to harmonize the different legislations of the Member States. It was, however, heavily

debated whether this article 100 was an appropriate basis on which to ground the legisla-
tive power of the EC with respect to product liability (see Ludwig KrAMER, EEC Con-

sumer Law, in: Ludwig KrRAMER, Droit et Consommation, The Hague-New York 1986,

274-275).

=



Legal Harmonization from the Perspective of the Economic Analysis of Law 27

all these reasons some authors qualify the directive itself as a defective
product®!.

From this it follows that the Product Liability Directive still relies heavily
on national law and can for that reason never lead to a “levelling of the play-
ing field” or a “harmonisation of marketing conditions”. This example of the
European Product Liability Directive therefore nicely shows that the harmo-
nisation of the conditions of competition argument is not a useful basis for
European action towards centralisation.

4. Reduction of transaction costs

a) General
There may, however, be one final economic argument in favour of harmo-
nisation, based on the reduction of transaction costs. This argument is often
advanced by European legal scholars pleading for harmonisation of private
law in Europe, and is based on the belief that differences in legal systems are
very complex and only serve Brussels law firms®. This argument cannot be
examined in detail here®. It is obviously too simplistic to claim that a har-
monised legal system is always more efficient than differentiated legal rules
because of the transaction cost savings inherent in harmonised rules®. Such
argument neglects the fact that there are substantial benefits from differen-
tiation whereby legislation can be adapted to the preferences of individuals®.
Moreover, given the differences between the legal systems (and legal cul-
tures) in Europe, the costs of harmonisation may also be huge — if not prohib-
itive®®. The crucial question therefore is whether the possible transaction cost
¢ This is the title of an article by P. STorMm, (1985) TVVS 241-246.
2 This is one of the arguments made by the Danish scholar Lando in favour of harmonised
private law. Ole Lanpo, Die Regeln des Europdischen Vertragsrecht, in: Peter-Christian
MULLER-GRAFF (ed), Gemeinsames Privatrecht in der Europdischen Gemeinschaft, Ba-
den-Baden 1993, 473—474. See also on the costs of a differentiated European contract
law the contributions in Stefan VOGENAUER/Stephen WEATHERHILL (eds), The harmonisa-
tion of European contract law. Implications for European private laws, business and
legal practice, Oxford 2000, and in Fabrizio CaraGai (ed), The institutional framework
of European private law, Oxford 2006.
It is further developed and criticised by Roger Van DEN BERGH, (1998) MJ 129-152.
% Compare Susan Rose-ACKERMAN (supra fn 4) 172, who argues that uniform federal regu-
lation may reduce search costs and tends to produce a more stable and predictable juris-
prudence.
See, for the environmental case, R. MENDELSOHN, Regulatory Heterogeneous Emissions,
(1986) Journal of Environmental Economics and Management (JEEM) 301.
That point has especially been made by Pierre LEGrRaND, The impossibility of legal trans-
plants, (1997) MJ 111.
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savings of harmonisation outweigh the benefits of differentiated legal rules.
There is little empirical evidence to support the statement that transaction
cost savings could justify European harmonisation of all kinds of legal rules.
Moreover, the transaction cost savings are likely to be relatively small®.
However, this reduction of transaction cost argument is probably the
most important justification for several initiatives (mostly at the private
academic level) that have been taken towards a harmonisation of tort law.
The crucial question in that respect is obviously whether differences be-
tween legal systems are, as Legrand for one suggests, so heavily rooted in
legal culture and legal tradition that they should be considered as reflecting
differing preferences of the citizens or whether they merely concern point-
less incompatibilities that do not reflect differences in value patterns at all.
Again, one needs to differentiate here between the various areas of private
law under consideration. If it were possible, for example, to establish that in
fact in most European legal systems strict liability is only used for hazard-
ous activities and activities related to such and that basically a fault/negli-
gence regime still applies to non-hazardous activities, then one could argue
that there are differing formulations of the strict liability rule, but that the
citizens apparently have similar preference patterns®®. Such a legal issue,
like the question of when strict liability could be introduced, would thus
be a good candidate for harmonisation on the basis of the transaction cost
reduction. But again, it would still be necessary to examine whether the dif-
ferences in the legal techniques used in the various legal systems to describe
the strict liability regimes could indeed be bridged at relatively low costs.®”
Otherwise, the marginal costs of harmonisation may once again be higher
than the benefits. Indeed, as was mentioned above, it is relatively difficult to
argue that there are any benefits at all, other than that it would be easier for
lawyers from various Member States to deal with tort rules in other Member
States. But, given the (probably relatively low) benefit of harmonisation, the

87 Thus, Roger VAN DEN BERGH, (1998) MJ 146-148.

® T am certainly not arguing that this would indeed be the case. The experiences of the
various “harmonisation groups” have demonstrated precisely that considerable differ-
ences still exist as far as the scope of application of strict liability regimes is concerned.
See eg Bernhard A. Kocu/Helmut KozioL (eds), Unification of Tort Law, Strict Liability,
The Hague-London-New York 2002.

% For an overview of the differences see inter alia Cees VAN Dam, European Tort Law,
Oxford 2006, Walter VAN GervEN/Jeremy LEVER/Pierre LaroucHE, Tort Law Scope of
Protection — Cases, Materials and Texts on National, Supranational and International
Tort Law, Oxford 2000, and Franz WErro/ Vernon PALMER (eds), The boundaries of strict
liability in European tort law, Durham (North Carolina) Bern-Bruxelles 2004.
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costs of harmonisation should therefore be even lower, which obviously is
questionable.

However, if it were possible (also with the use of law and economics) to
show that differences between legal systems merely concern legal form and
technique but not differing values and preferences, harmonisation might be
achieved at relatively low costs. Nonetheless, it remains a matter of empiri-
cal evidence whether the harmonisation costs would indeed be so low, even
in areas where preferences do not differ that much.

Take the example of the negligence regime. Although the economic is-
sue that the judge has to deal with in negligence cases is probably pretty
similar all over Europe (examining whether the behaviour of the defendant
comes up to a required standard of due care), there seem to be huge differ-
ences in the legal techniques used to arrive at the result’’. One may, from
an economic (some would argue naive) perspective, argue that, since the
task of the judge in all of these negligence cases is always rather similar, it
should be possible to lay down common rules on how the judge should set a
standard of due care and weigh the behaviour of the defendant in all of these
negligence cases, thereby doing away with all the different legal techniques
used in the Member States”'. One might then argue that the benefits would be
that it would be a lot easier for legal practitioners to, for example, practise in
other countries’>. However, it would be rather naive to assume that all these
differences merely constitute technicalities (though this may be true from
an economic perspective). Given the fact that they are so heavily rooted in
the legal system, the costs of harmonisation may again be huge. Some have
already pointed out these difficulties in the literature.

However, here again “the proof of the pudding is in the eating”. If it were
possible at relatively low costs to harmonise, for example, the cases where
strict liability is appropriate or the application of the negligence standard,
this might be considered a benefit. However, harmonisation attempts so far
(which we will discuss below) do not give cause for great optimism in this
respect”.

" On these differences, see inter alia Helmut Kozior (ed), Unification of Tort Law: Wrong-
fulness, The Hague-London-New York 1998.

' On all of these differing legal techniques, see Christian Von Bar, The Common Euro-
pean Law of Torts, vol I, Oxford 2000, 201-332.

2 Again, it ought to be pointed out that these benefits should not be overstated, since other
legal rules may restrict their freedom to practise their profession in other countries.

7 See, however, the first results of the harmonisation attempt by the Study Group on a Euro-
pean Civil Code, presented by Christian Von Bar, Konturen des Deliksrechtskonzeptes
der Study Group on a European Civil Code, (2001) ZEuP 515-532.
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Moreover, one should always be careful that the transaction cost reduc-
tion argument does not disregard differences in preferences. In other words,
if the current differences between the tort rules of various legal systems
do indeed merely consist of technical differences and do not reflect differ-
ing preferences of citizens, the transaction cost reduction argument may be
valid. One would then still have to be careful that in the area of negligence,
for example, only the way that due care standards are set and how the judge
weighs the behaviour of the injurer are harmonised, not, for example, the
contents of the due care standard itself. What is required of an injurer, for
instance a physician in a medical malpractice case, may well be different
in Portugal from what it is in Sweden. Again, it cannot be argued here that
these differences are merely pointless incompatibilities: they can actually be
linked to differing preferences. Hence, the transaction cost reduction argu-
ment may lead to centralisation, but not necessarily to harmonisation™. This
would mean that if it were possible at all at a relatively low cost to, for exam-
ple, define how judges should deal with the negligence standard, that issue
could be centralised, but the specific contents of the due care standard could
still be left to national judges. This shows that, as has often been mentioned
in the economic literature also, centralisation should not necessarily lead to
complete harmonisation. Centralisation of the negligence standard in this
example may well be combined with differences in the specific contents of
this standard, by continuing to rely on national judges. Thus one could gain
by lowering transaction costs (assuming that this were possible) and still
have the benefit of respecting differing preferences.

There are, moreover, probably areas in private law where the differing
preferences are much more significant than the reduction of transaction cost
benefits. Take the example of the amounts awarded for non-pecuniary losses.
Many have argued that there are still considerable differences between the
Member States in that respect. However, it is relatively difficult to argue
that these differences themselves lead to huge economic problems. Again,
one could argue that these differences reflect differing national preferences
and hence, there seems to be no point in favour of harmonisation there. In
this case, the differences are probably not just differences in legal technique
and can therefore not be reduced to pointless incompatibilities. It is, there-
fore, difficult to see any transaction cost benefit from harmonisation there,
whereas the disadvantages (in terms of not respecting national preferences)

™ Alessandra Arcuri, Controlling Environmental Risk in Europe: the complementary Role
of an EC Environmental Liability Regime, (2001) Tijdschrift voor Milieuaansprakelijk-
heid (TMA) 41-42.
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under harmonisation would be huge. From an economic perspective, there
would, hence, be no argument for harmonisation of, say, the specific amounts
awarded in the various cases of non-pecuniary losses™.

But again, it should be stressed that the transaction cost reduction ar-
gument is in any case much more powerful than the argument for the har-
monisation of marketing conditions, which has been used by Europe so far
to justify its harmonisation efforts in the area of private law. However, it
remains an empirical question whether the transaction costs corresponding
to the current differences between the legal systems are indeed higher than
the transaction costs of harmonisation.

b) Example: product liability

The transaction costs argument may play an important role in justifying the
coordination of product safety standards to prevent states from hindering
the free flow of products and services’. Indeed, some co-operation between
states seems necessary if a product is mass-produced and internationally
distributed, in order to avoid interstate trade being hampered as a result of
varying national product safety standards”’. Indeed, in international trade
law too it is well-known that divergent health, safety and related regulatory
standards between countries of origin and countries of destination, espe-
cially in cases where these standards are more stringent in the countries
of destination, provoke allegations by the countries of origin that they are
subject to discrimination in the countries of destination. This might result in
a violation of GATT regulations and regulatory harmonisation will therefore
ensue in order to minimise product incompatibilities so that producers have
maximum access to export markets. Harmonisation is therefore certainly
useful to avoid pointless incompatibilities which do not reflect different pref-
erences’®. These transaction costs arguments do therefore apply in the field
of economic regulation and product safety. Indeed, the information required
to formulate these rules may be useful for the whole of Europe and the for-
mulation of uniform rules in these cases may save on information costs and
can, hence, promote interstate trade. Therefore, once more, the Directive on
General Product Safety, seen in the framework of the 1992 programme to

> We return to the harmonisation of non-pecuniary losses in this paragraph under 5.

See generally David VogeL (supra fn 39) 52-55.

Gary ScuwarTz, Considering the Proper Federal Role in American Tort Law, (1996) 38
Arizona Law Review (ALR) 924-925.

Michael TreBiLcock/Robert Howse, Trade Liberalization and Regulatory Diversity,
Reconciling Competitive Markets with Competitive Politics, (1999) 6 European Journal
of Law and Economics (EJLE) 21 and 30.
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establish the internal market, may well be considered to be an instrument
which saves on transaction costs™.

The question, however, arises as to whether these transaction cost sav-
ings as a result of harmonised rules can also be expected for product liabil-
ity. One could argue that a manufacturer who markets his products across
the whole of Europe would, in the absence of harmonisation, need special-
ised legal counsel in every state and that his insurance underwriters would
have to calculate the liability exposure separately in accordance with each
state’s product liability law®. This argument, however, as mentioned above,
neglects the fact that there is a benefit in differentiated liability rules that
reflect varying preferences. Moreover, the cost of harmonisation in the field
of private law (which is so rooted in legal culture) may be huge and the al-
leged transaction cost savings may be less than expected. Indeed, even in
the case of a harmonised legal rule, manufacturers would still need local
counsels to bring their case to court. Accordingly, economies of scale under
a harmonised rule would probably be insignificant®'. Here again “the proof
of the pudding is in the eating”, so that the question arises of whether the Eu-
ropean Product Liability Directive has been able to create the legal certainty
required, reducing transaction costs for manufacturers®.

Above, we looked more closely at the Product Liability Directive and
argued that, given its dependence on national law, it can never lead to a
harmonisation of marketing conditions. The Product Liability Directive in
fact adds an additional layer of complexity to the labyrinth of conflicting
standards of liability. It can therefore never lead to uniformity or a lowering
of transaction costs®.

" Roger VAN DEN BERGH, (1998) MJ 145-146.
Robert AckermAN, Tort Law and Federalism: Whatever Happened to Devolution?, (1996)
Yale Law and Policy Review (YLPR) 453.
Thus, ROBERT ACKERMAN, (1996) YLPR 453, note 135. See similarly for the European
Product Liability Directive Michael Faure, Productaansprakelijkheid in Belgi€ en Eu-
ropa: quo vadis?, in: Eric Dirix et al. (eds.), Liber Amicorum Jacques Herbots, Deurne
2002, 111-130.
Van den Bergh rightly points to lots of interpretation problems in the European Product
Liability Directive which supports the conclusion that the transaction cost savings may
be small, simply because a full harmonisation of the rules of private law is apparently
difficult to achieve (Roger VaN DEN BEraGH, (1998) MJ 146-147).
8 See Robert ACKERMAN, (1996) YLPR 454.
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5. Minimum level of protection

a) General

We will now leave the economic criteria for harmonisation and address whe-
ther other, non-economic arguments can be advanced in favour of the har-
monisation of private law. This is a difficult and slippery road and therefore
I want to remain brief here. Some may indeed argue that it is not economic
arguments that demand the harmonisation of private law in Europe but, for
example, the desire to provide a minimum level of protection to accident
victims in the whole of Europe. Indeed, one also has the impression that a
movement such as that in favour of a European civil code is more inspired
by political idealism than by economic arguments. Nevertheless, some com-
ment is possible on the idea that there should be a harmonisation of private
law to guarantee a minimum level of protection to the citizens of Europe,
more particularly to accident victims.

On paper this idea of guaranteeing a minimum quality to European ci-
tizens sounds nice. However, one should also realise that, as will be argued
below, a minimum level of protection might be imposed upon citizens, even
if this would not correspond with their preferences. Economists may argue
that this amounts to paternalism. Moreover, economists have also argued
against this idea of harmonisation on the basis of providing a minimum qua-
lity, since European policy so far has never aimed at providing a basic qua-
lity of life for all European citizens. If that were a political desire it would
of course be far more important to provide, for example, minimum social
security, basic health care and harmonisation in the area of minimum wa-
ges. Those areas are traditionally still very sensitive and related to national
sovereignty and Europe has not intervened in them yet. It would therefore be
rather strange to legislate towards a European civil code on the ground that
European citizens should receive adequate protection when such minimum
protection is not provided for more basic needs.

Moreover, it is questionable whether private law itself is an appropriate
instrument to provide this minimum level of protection. The human rights
arguments for harmonisation may be quite valid, but it is hard to see how
these could be applied to the area of private law4. Moreover, one may ar-
gue that other instruments, based on the European Convention on Human
Rights, would be more appropriate to provide this minimum level than the
top-down harmonisation approach followed by the European Union.

8 Unless the principle of equality is used as a justification for the harmonisation of tort
law. See Jaap Spier/Olav O. HaAzeN, (1999) ZEuP 479-480.
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Finally, it is also questionable whether the differences in private law le-
vels today are serious enough to allow one to argue that in some Member
States the minimum level of protection that a state should guarantee to its
accident victims has not been provided. In sum, even the political argument
in favour of a (total) harmonisation of private law (or even in favour of a
minimum level) is rather weak.

b) Example: non-pecuniary losses

In the framework of a comparison of amounts awarded for non-pecuniary
losses in Europe, it was indeed established that serious differences still exist,
not only with respect to the question of whether some victims (and their rela-
tives) are entitled to compensation for non-pecuniary losses, but also as far
as the amounts awarded are concerned®. Some have therefore argued that
it is unacceptable that within Europe a victim who, for example, suffers the
loss of an arm would receive less, say in, Portugal than in Germany. They
implicitly argue that there is no reason to treat those victims differently and
that the call for harmonisation of the amounts awarded for non-pecuniary
losses is justified®.

What can, again, be said about this argument from an economic perspec-
tive? First of all one should remember that the differences in amounts award-
ed for non-pecuniary losses are certainly not pointless, but may reflect the
differing preferences of the citizens in the various states. In this respect one
should, second, also remember that Coase taught that every increase in pro-
tection can always be passed on via the price mechanism®’. In other words if,
for example, in the area of product liability, one argued that the Portuguese
should award higher amounts for non-pecuniary losses to victims of product
accidents, this would lead to an increase in prices. Indeed, the manufacturer
will add the additional damage costs to the price of the products. The effect

8 For an overview of the current differences between the Member States as far as the
amounts awarded for pain and suffering are concerned see Horton W.V. RoGers (ed),
Damages for Non-Pecuniary Loss in a Comparative Perspective, Vienna-New York
2001.

This argument is made by Ulrich Macnus/Jorg FEDTKE, German Report on non-pecuni-
ary loss, in: Horton W.V. RoGErs (ed), Damages for non-pecuniary loss in a Comparative
Perspective, Vienna-New York 2001, 109—128, and in Ulrich Macgnus, Towards Euro-
pean Civil Liability, in: Michael Faure/Hildegard ScunEiDER/Jan SmiTs (eds), Towards a
European Tus Commune in legal education and research, Antwerpen-Groningen 2002;
also compare Ulrich MaGNus, European Perspectives on Tort Liability, (1995) European
Review of Private Law (ERPL) 427-444.

87 Ronald Coask, The problem of social cost, (1960) JLE 1-44.
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therefore is that consumers pay a higher price for the protection awarded. It
may well be that consumers in Portugal are not willing to pay this higher
price. A European intervention forcing all Europeans to come up to, say, the
German level, would therefore amount to paternalism.

Third, there may well be specific reasons why certain countries award
relatively low amounts for non-pecuniary losses and others higher. To some
extent this may be related to the level of social security. It is difficult to
judge, but with respect to the difference between the US system and the
European system, some claim that the high awards for non-pecuniary losses
in the US constitute to some extent compensation for the fact that there is
no general basic social security system in the US. Moreover, no one would
claim that the European awards for non-pecuniary losses should come up to
the American level.

Some argue that given the greater amount of travel in Europe today
(tourism), it cannot be understood why, say, a German professor would re-
ceive less for his pain and suffering if he were to have an accident in Por-
tugal rather than in Germany®®. Again, this is hardly an argument in favour
of harmonisation. Indeed, the fact that the Portuguese choose a lower level
of compensation for pain and suffering than the Germans reflects differing
preferences. There is no reason why the Portuguese should — paternalisti-
cally — have to come up to the German level, just to please the German
tourist. The latter can, moreover, in the awareness that he will not enjoy
the same level of protection abroad as in Germany, seek additional protec-
tion - if he so desires — in the form of a voluntary first party insurance.
Such insurance for tourists is widely available on the market. The mere fact
of tourism can, therefore, hardly be considered an argument in favour of
harmonisation.

In sum, contrary to what is sometimes assumed, there may be very clear
reasons why some countries have lower or higher levels of compensation for
non-pecuniary losses than others. If this corresponds with differing prefer-
ences, one can, at least from an economic perspective, see no need for a
general harmonisation merely because the existence of such differences is
“unjust”®.

8 See — again — Ulrich MagNus/Jorg FEDTKE (supra fn 86).

8 For a similar analysis, see Ton HARTLIEF, comments on Magnus, U., “Towards European
Civil Liability”, in: Michael Faure/Hildegard ScuneipER/Jan Smits (eds), Towards a Eu-
ropean Ius Commune in legal education and research, Antwerpen-Groningen 2002.
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1V. Policy aspects

1. General

The result of applying economic criteria to the question of whether private
law should be harmonised is that there would only be arguments in favour of
centralised European rule making (1) if inefficiencies were fostered by nati-
onal private law so that damage could be externalised to other countries or
(2) if it could be established that states would attract industry by their lenient
private law standards. The latter is, however, unlikely since states would,
on the contrary, be more likely to enact legislation with high standards to
protect accident victims within their own jurisdiction. However, there may
be transaction cost savings if European intervention were able to create legal
certainty and achieve full harmonisation. Other arguments, such as the need
to create a “level playing field” or “the harmonisation of marketing condi-
tions” cannot, at least from an economic perspective, justify centralisation.

Looking more specifically at the Product Liability Directive and compa-
ring this to the criteria for centralisation we can conclude as follows:

1. The EC Product Liability Directive is not able to counteract the risk of
interstate externalities caused by product damage, if such a risk already
exists.

2. There is no empirical evidence of a risk that states could attract manufac-
turers with lenient product liability legislation (the directive would only
apply to manufacturers). On the contrary, there might be a risk of a race
for the top, protecting national victims of product-related accidents.

3. The Product Liability Directive, given its high reliance on national law,
can never lead to a “levelling of the playing field” or a “harmonisation of
marketing conditions”.

4. The Product Liability Directive, which in fact adds an additional layer of
complexity to the labyrinth of conflicting standards of liability, does not
lead to uniformity or a lowering of transaction costs’.

2. Public choice considerations

A question which obviously cannot be avoided when inefficiencies are found
is whether this can be explained on the basis of public choice theory. Indeed,
one notices that many of the harmonisation efforts do not fit into the eco-
nomic theory of centralisation and would hence, at least from an economic

% Compare Robert ACKERMAN, (1996) YLPR 454.
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perspective, not be considered to promote social welfare. If a certain legisla-
tive action cannot be said to promote the public interest, public choice schol-
ars would ask whether the legislation favours special interest groups®. Of
course, one can generally hold that the lack of transparency at the European
level is a highly useful cover for lobbying activities. Below are two examples
which may prove that the desire to create a European liability regime some-
times simply serves the interests of industry and is the result of lobbying.

Some have argued that the comparative lawyers themselves can be con-
sidered a lobby group. Harmonisation efforts will undoubtedly serve their
interests since harmonisation requires knowledge of the various legal sys-
tems that need to be harmonised. A call for harmonisation does undoubt-
edly create a demand for comparative lawyers and may hence serve their
interests®.

Finally, in the context of public choice analysis, one should obviously
also mention the interests of European bureaucracy itself. Until 1985 Europe
had done relatively little as far as the harmonisation of private law was con-
cerned (because differing legal cultures hampered it). Perhaps the European
Product Liability Directive, although it did not fulfil the economic criteria
for centralisation, may have served the interests of the Brussels bureaucracy
by showing that Europe could bring about a piece of legislation in an area
which is considered important by many lawyers, touches upon manufactu-
rers’ interests and is moreover very sensitive to public opinion. Hence, the
fact that the Commission wanted a European Product Liability Directive
may to some extent also simply have been because of the prestige that this
directive, as one of the first in the area of private law, would give the Euro-
pean Commission.

3. Example: environmental liability

We concluded that relatively few economic arguments can be found to jus-
tify centralisation in the area of environmental liability. Only transboundary
pollution justified it and even then the question arose as to whether the same
result could not be reached through different legal instruments less extensive
than total harmonisation.

% For a discussion of harmonisation efforts in Europe from a public choice perspective, see
Roger Van DEN BergH, (1998) MJ 148-151 and Roger Van den Bergh, (2000) 53 Kyklos
448-451, and see the recent paper by Richard Revesz, Federalism and Environmental
Regulation: a public choice analysis, (2001) HLR 553—641.

°2 Thus, Anthony Ogus, (1999) ICLQ 405, and Anthony Ocus (supra fn 8) 28-32, as well as
Roger VAN DEN BERGH, (2000) 53 Kyklos 449.
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Nevertheless, we found that there seem to be strong forces in Brussels
striving for a European environmental liability regime, at least for damage
to biodiversity. This resulted in a recent directive in this domain.”® To some
extent this can still be explained on public interest grounds, since we also
indicated that non-economic, ecological arguments could be advanced, in
favour of a minimum quality of reclamation for polluted soils. However,
public choice scholars have taught that there is always a risk that regulation
in fact serves the interests of particular pressure groups®.

Indeed, another non-economic reason why the European Union would like
to harmonise liability legislation can be found in public choice theory. With
respect to environmental standard-setting, intensive rent-seeking behaviour
by interest groups can be identified. European industries may be confronted
at state level by “green” non-governmental organisations (NGOs), whereas
these countervailing powers might have less force in Brussels. Moreover, the
lack of transparency in the decision-making process, which is often used to
reproach the European Union, will stimulate European industries to engage
in serious lobbying.

The lobbying does not necessarily have to result in lower environmental
standards. In particular cases, special interest groups representing industry
might, understandably, lobby in favour of harmonisation at a higher level of
environmental protection®. Interest groups in areas that are already heavily
regulated may have incentives to extend their strict (national) regulations
to the European level, forcing foreign competitors to follow the same strict
regulation with which they already comply. The result is, again, that indus-
try will lobby to erect artificial barriers to entry. In addition, green NGOs
will be pleased with this lobby and will obviously support the demand to
transfer strict national standards into a European standard®. Thus, industry
in heavily regulated (and probably polluted) areas can (supported by green
NGOs) force their very stringent standards upon their (southern) competi-

% See Directive 2004/35/EC of 21 April 2004 on environmental liability with regard to
prevention and remedying of environmental damage. For a comment see the contribu-
tions in Gerrit BETLEM/Edward Brans (eds), Environmental liability in the EU. The 2004
Directive compared with US and Member State law, London 2006.

For a public choice analysis of (de)centralisation of environmental law see John FEr-

EJoHN, The political economy pollution control in a federal system, in: Richard REvEesz/

Philippe Sanps/Richard StEwarT, Environmental Law, the Economy and Sustainable

Development, Cambridge 2000, 96—103.

% See also Dan Esty/Damien GEraDIN, (1997) 21 HELR 303.

% These “alliances” between environmentalists and domestic producers are also discussed
in David VogGEL (supra fn 39) 52-55.
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tors, although these Member States probably would not need these stringent
standards if the policy goal were only that of reaching a uniform level of
environmental quality.

Thus, it becomes clear that the “harmonisation of conditions of competi-
tion” argument is used to serve the interests of industries in heavily regu-
lated areas by erecting barriers to entry. Hence, environmental law can be
used to limit market entry and environmental law is abused to serve private
interest goals.

This leads to the conclusion that the “harmonisation of conditions of com-
petition” argument, as presented in European rhetoric, can be problematic,
from both the economic and ecological points of view, and in fact serves the
interests of industrial groups in heavily regulated areas”. It can actually be
in their interests that “conditions of competition” are harmonised.

It is not clear yet whether the recent harmonization efforts with respect to
environmental liability should be considered an attempt by interest groups to
create barriers to entry. One could still run the risk that industry in Member
States with stringent soil reclamation regulations would strive for centralisa-
tion, thus creating a barrier to entry for competitors from countries where
these strict standards do not yet apply. It is too early to assess whether the
desire to create a European environmental liability regime in fact serves the
interest of industry. One should, however, always be aware of the fact that
this risk, that centralisation may be abused to create barriers to entry, may
always appear in any attempt towards centralisation.

V. Concluding remarks

Today there is undoubtedly a general trend among academic lawyers in fa-
vour of the harmonisation of private law in Europe®®. Symptomatic in this
respect are major projects such as those focusing on a European civil code.
In this paper, I did not focus on the complicated question of how such a har-
monisation of private law in Europe could be achieved, nor did I focus on the
actual differences between the private laws of the European Member States

°7 This is not to say that there is no risk of regulatory capture resulting in inefficient stand-
ards at the level of the Member States, compare (in the US context) Susan Rose-Ack-
ERMAN (supra fn 4) 166 and 173. However, in Europe, it is especially the untransparent
Brussels bureaucracy which is feared from a public choice perspective.
See eg Nils Jansen, Auf dem Weg zu einem europdischen Haftungsrecht, (2001) ZEuP
30—65. Helmut Kozior, (1996) ZEuP 587-599 and Ulrich Macnus, (1995) ERPL 427-444
and compare Johannes H. NieuwenHuis, Wat is een onrechtmatige daad? Europese per-
spectieven, (1998) RMThemis 242-248.
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today. This paper used the economic analysis of law to focus on one specific
aspect of the harmonisation debate, the question of whether there should be
any harmonisation at all and if so, in what areas. One indeed sometimes gets
the impression that this basic question concerning the need for harmonisa-
tion seems to be forgotten as a result of a great enthusiasm for the challenge
of harmonisation. In this paper, I have tried to show that the economic analy-
sis of law, more specifically the economics of federalism, provides balanced
answers to questions about harmonisation.

The starting point for economic analysis is seemingly different from the
one often heard in the European debate®. Economists stress that differences
as such are not a bad thing at all, provided that those differences also reflect
the differing preferences of citizens'®. If that is the case, the starting point
is that these differences should be respected and that they may even contrib-
ute to an increased quality of the legal system because legal systems will
compete to provide the best legal order to their citizens. Of course, some
may argue that it is questionable whether the fact that in Portugal, say, lower
amounts are awarded for pain and suffering than in Germany, really reflects
the preferences of the Portuguese citizens. That is, however, a dangerous
line of reasoning. It questions the ability of a national legislator or judge to
set damage awards according to the preferences of the citizens and therefore
basically questions the democratic nature of the decision-making process
in that respect. Moreover, even if one does doubt the ability of the national
legislator or judge to adequately take into account the preferences of citi-
zens, there is still no reason to assume that Europe would do a better job in
that respect. Why should we assume that the European bureaucrats in Brus-
sels would be more likely to know what the preferences of the Portuguese
are than the Portuguese would be to find this out for themselves? This is a
paternalistic and dangerous argument. Legislation that allows for different

% See also Claus Ot1/Hans-Bernd ScHAFER, Die Vereinheitlichung des Europaischen Ver-
tragsrechts. Okonomische Notwendigkeit oder akademisches Interesse?, in: Claus OT1/
Hans-Bernd ScHAFER (eds), Vereinheitlichung und Diversitét des Zivilrechts in transna-
tionalen Wirtschaftsrdumen, Tiibingen 2003, 203236 and Jan Smits, On successful le-
gal transplants in a future lus Commune Europaeum, in: Andrew HarbiNG/Esin OrucU
(eds), Comparative law in the 21st century, London The Hague New York 2002, 137-15;
Jan Smits, Toward a multi-layered contract law for Europe, in Stefan GrRunDMAN/Jules
Stuyck (eds), An academic green paper on European contract law, The Hague 2002,
387-398 and Jan Smits, The harmonisation of private law in Europe: some insights from
evolutionary theory, (2002) 31 Georgia Journal of International and Comparative Law
79-99.

Some lawyers also follow this line of reasoning. See eg Jan Smits, The good Samaritan
in European private law, Mechelen 2000, 43, who presents “In praise of Diversity”.
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national preferences will, moreover, have the advantage that it will lead to
competition between legal orders.

However, it was equally indicated that in some cases this basic idea of
competition between legal orders may not provide optimal outcomes. The
economic literature makes clear that there may be an argument in favour
of harmonisation where transboundary externalities exist, but this does not
justify a total harmonisation of private law. It merely calls for a regulation of
transboundary accidents at the centralised level. The other economic argu-
ment in favour of harmonisation is the risk of destructive competition, also
referred to as the “race for the bottom”. However, it seems very unlikely that
within the European context, states will compete in order to attract industry
with lenient private laws. There is no empirical evidence at all that current
European Member States would engage in such a race for the bottom with an
inefficient tort law. It is much more likely that a race for the top would take
place, since states would probably prefer to protect those of their national
citizens who might also suffer accidents.

Moreover, the traditional “economic” European argument — that harmo-
nisation of the conditions of competition is necessary in order to create a
level playing field - was critically discussed and rejected as wrong. This
argument has been used for a long time in Europe. To some extent this was
understandable, since the argument for the “harmonisation of marketing
conditions” was necessary to give Europe competencies in specific mat-
ters. However, it is very doubtful whether such harmonisation of market-
ing conditions is desirable, since this could justify a (largely unnecessary)
harmonisation of all sorts of legal rules, because all kinds of legislation
could arguably have an influence on marketing conditions. Moreover, the
initiatives that Europe has taken so far with respect to tort law have not
proven to be a major success. All legal writers agree, for example, that
the European Product Liability Directive could never lead to the harmoni-
sation of marketing conditions. Moreover, the European directives gener-
ally seem to have the problem that they follow the “top-down” approach,
whereby the European regime is mandatorily imposed upon the Member
States, sometimes as an additional layer of protection, such as in the case
of the European Product Liability Directive. This should lead to a critical
review of the harmonisation efforts undertaken by the European Commis-
sion. Unfortunately, the Commission only seems interested in promoting
further harmonisation instead of focusing on less (and maybe better) har-
monisation'”'.

11 See Green Paper on Liability for defective products (COM (1999) 396 final).



42 MicHAEL G. FAURE

It is important to stress that from an economic perspective, probably the
most important reason in favour of centralisation of tort law is the potential
for reducing transaction costs. One can certainly argue to some extent that
various tort rules in the Member States reflect similar preferences and only
differ as a result of differing legal techniques and dogma. If it were pos-
sible to align rules of private law that reflect similar preferences, this could
certainly be considered a gain. That is precisely the approach chosen in a
variety of (mostly privately initiated) academic projects on harmonisation
of private law'. In most of these projects the academics involved analyse
the existing differences between the various aspects of private law in the
Member States and try to find a common denominator. This approach seems
to be more promising than that chosen by the European Commission. That
top-down approach of imposing directives on Member States has so far not
been very successful. The approach chosen by the academic groups focuses
on the search for a ius commune and can therefore be called “bottom-up”. If
these groups succeed in showing that some differences are merely of a tech-
nical nature and can thus be considered pointless incompatibilities which
do not touch upon or relate to differing preferences, then this harmonisation
approach of searching for a common denominator may well prove to be more
successful than the approach chosen by the European Commission so far.

Moreover, the work of these groups has the advantage that their proposals
for a European private law are based on a general concept of private law. The
various approaches chosen so far in the European directives are so different
that it is clear that any general concept is totally lacking!®.

Whether these groups will be successful is obviously difficult to predict.
Some have stressed the importance of legal tradition and legal principles.

102 Tt is not possible to mention all the harmonization projects with respect to private law
here (for an overview of all the projects, see Ewoud H. Honpius, Towards a European
civil code?, paper presented at the Lustrum Conference, at Maastricht on 25-26 October
2001 and Nils Jansen, (2001) ZEuP 31-65). For the area of tort law, we can refer to the
Principles project of the European Group on tort law, supervised by Helmut Kozior (Vi-
enna). For an overview of their method and work, see Jaap Spier/Olav HaAzeN, (1999)
ZEuP 469—-493. In 2005 their principles were published. See EUROPEAN GROUP ON TORT
Law, Principles of European Tort Law, Vienna-New York 2006. Another initiative is part
of the project on a European civil code, co-ordinated by Prof. Von Bar (Osnabriick). For
an overview of their vision with respect to the harmonisation of tort law, see Christian
VON BaR, (2000) ZEuP 515-532.

193 Thus, Helmut KozioL, Ein europdisches Schadenersatzrecht — Wirklichkeit oder Traum,
(2001) Juristische Blatter (JBI) 32-33 and Pierre Wip™MER, Die Vereinheitlichung des
europdischen Schadenersatzrechts aus der Sicht eines Kontinentaleuropéers, (1999) 52
Revue Hellénique de Droit International 99.
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Indeed, from an economic perspective one can easily argue that different le-
gal rules sometimes serve the same purpose and thus could easily be harmo-
nised. However, in some cases these are so heavily rooted in differing legal
cultures and traditions that the costs of harmonisation may be huge, some
would argue even prohibitive'®. From an economic perspective obviously,
one can merely state that harmonisation based on potential for the reduction
of transaction costs only makes sense if the marginal costs of this harmoni-
sation effort are indeed lower than the marginal benefits of unification.

However, economics can provide few a guidelines to these unification
groups as far as the topics and methods of harmonisation are concerned.

First, it seems important primarily to focus on those areas of private law
where preferences apparently do not differ. One might think of the choice
between a strict liability regime on the one hand and negligence/fault on the
other hand. If it could be established that the legal systems largely agree on
the area where a strict liability regime should be applied, then one could
argue that the differences in form are merely technical and do not reflect
varying preferences, so that that would be a good candidate for harmonisa-
tion!®,

The same could be argued, for example, with respect to the weighing of
interests the judge has to undertake in a negligence case when he has to es-
tablish a standard of care for a particular behaviour and when the wrongful-
ness of the behaviour of the defendant has to be established. If the research
groups found that, although the wordings and principles are dramatically
different, the underlying methodology is similar, harmonisation might be
possible'®®. However, the way in which a judge in a particular legal system

104

That point has been made in particular by Pierre LEGrAND, (1997) MJ 111.

195 T certainly do not want to argue that there are no differences between the Member States
as far as the cases are concerned to which a strict liability rule applies. Some might
argue that the differences, say, between France and the United Kingdom in that respect
are huge (for an overview, see Bernhard A. Kocn/Helmut KozioL (ed) (supra fn 68) and
see Walter VAN GErvEN/Jeremy LEVER/Pierre LAROUCHE (supra fn 69) 467—-687 and see
Christian VoN BaR (supra fn 71) 333—432.). The point is merely that if there were — fac-
tual — agreement, say, on the strict liability of the guardian of a dangerous installation,
this would mean that preferences on that point do not appear to differ.

See on that point generally, Helmut KozioL (ed) (supra fn 70) and for a comparison of the
wrongfulness concept in Austria and Germany, Helmut KozioL, (2001) JBI 29-38 and
Peter LEwiscH, A comparison of the Negligence Concept of the German BGB and the
Austrian ABGB in an Economic Perspective, paper presented at the Annual conference
of the European Association of Law and Economics in Vienna, September 2001, as well
as Cees VAN Dam, Aansprakelijkheidsrecht. Een grensoverschrijdend handboek, The
Hague 2000, 143-150.
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will fulfil this duty of care may again be strongly linked to differing prefer-
ences. Thus, specifically, it would be possible to indicate that whatever the
methods judges use to establish negligence in a particular case, it may still
be possible that in a medical malpractice case, for example, the appropriate
care required of a physician in Portugal may well be different from the care
required of a physician in Germany'”’. This shows that it may be possible to
call for centralisation, but that this centralisation should not necessarily be
equated with harmonisation'®, The previous example shows that it would,
for example, be possible to centralise the way judges deal with the negli-
gence standard, but this could be combined with a differentiated application
of the duty of care in specific cases'”. Thus one could use a flexible system'°
with a harmonisation of some general notions at the European level, but on
the other hand retention of a sufficient degree of flexibility to account for the
diverging preferences of Member States.

The example, again, shows that harmonisation cannot be addressed in
black and white statements. Some issues may be harmonised at relatively
low cost, whereas others (which are closely related to preferences) can be
differentiated. To provide another example and guideline: one should proba-
bly be very careful when striving for harmonisation in those areas of private
law which are indeed clearly linked to national preferences and values. This
is probably the case for the issue of compensation for non-pecuniary losses.
Here one should be very careful in calling for harmonisation'. First of all,
the benefits of harmonisation in that area should be made clear; second, it is
very likely that the costs of harmonisation would be huge and; third, harmo-
nisation in those cases could lead to a paternalistic measure and to disrespect

107 Comparative research has indicated that this is indeed the case. See Michael FAure/Hel-
mut Kozior (eds), Cases on Medical Malpractice in a Comparative Perspective, Vienna-
New York 2001.

This was correctly argued in the context of environmental liability by Alessandra Ar-
CURI, (2001) TMA.

See, however, Helmut Kozior, (2001) JBI 33, who argues that a harmonization effort
with mere vague notions whereby the normative choices in specific cases would still
be left to the national legislators or judges would not suffice. Jaap Spier/Olav HAAZEN,
(1999) ZEuP 484) also see this problem where they argue “the use of standards as a
smoke-screen for deep disagreement creates a false consensus”.

This idea of a flexible system in tort law comes from the Austrian scholar Walter WiL-
BURG, Die Elemente des Schadenersatzrechts, Marburg an der Lahn 1941, and the same,
Entwicklung eines beweglichen Systems im biirgerlichen Recht, Graz 1950. See also
Helmut Kozior, Rechtswidrigkeit, bewegliches System und Rechtsausgleichung, (1988)
JBIL619.

' See also Ton HARTLIEF (supra fn 89).
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for the preferences of citizens. Even a call to the need to provide the same
minimum protection to all accident victims within Europe can hardly justify
such a paternalistic measure.

However, with this statement and the reference to the need for providing
a basic level of victim protection we have left the area of economics. Indeed,
the reader should recall once more that in this paper, I have only provided
“one view of the cathedral”. I have merely addressed the question of whether
a harmonisation of private law is needed from an economic perspective.
This is not totally useless, since the European Commission itself has long
advanced an economic ground (harmonisation of marketing conditions) to
justify European action. That reason is, as | have tried to show in this paper,
particularly weak.

The conclusion at the normative level, however, should not necessar-
ily be that there is no need for any European action at all with respect to
private law''2. My main problem is that the Commission still seems to be
stuck in the old jargon of the “harmonisation of conditions of competition”,
whereas that seems to be a weak reason for harmonisation. There may be
other, non-economic, reasons to justify harmonisation. But then these goals
and expectations should be spelled out more specifically. Even those who
dream of a European tort law as a political ideal (and who should realise that
this may violate the preferences of citizens) can still benefit from economic
analysis. Economics can help to show whether the methods of harmonisa-
tion chosen in a particular case can lead to the goals advertised. Moreover,
those who blindly follow an unbalanced harmonisation dream should also
be aware of the fact that in some cases they may (probably unknowingly)
be instruments in the hands of powerful lobby groups who can benefit from
harmonisation. In this respect, the important lesson from the public choice
school, that whenever inefficient regulatory measures are enacted there is
usually a special interest group that benefits from this action, should not be
forgotten.

Moreover, it seems important to take the subsidiarity principle seriously
in the debate on the harmonisation of tort law within Europe. Within the
context of that debate, attention should obviously also be given to the legal

112 Compare Jaap Spier/Olav HAAZEN, (1999) ZEuP 477: “Nor is convergence or unification
of private law ever strictly speaking necessary... If we favour convergence of European
private law, we deem it simply desirable, perhaps highly desirable, but nothing more”.
This desirability of the harmonisation of private law in Europe is, however, highly criti-
cised — inter alia — by Jan M. Smits, Waarom harmonisering van het contractenrecht (via
beginselen) onwenselijk is, (2001) Contracteren 73—74.
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basis for justification efforts in the area of private law. If these European
legal issues are addressed more carefully (which was not the topic of this
paper) the conclusion may be reached that, given the subsidiarity principle,
a general harmonisation effort concerning private law is problematic and
that a balanced approach, focusing on (a modest) harmonisation in speci-
fic areas, may be more warranted. Then the economic criteria which can
provide a balanced approach to the harmonisation issue would again be
helpful.



