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VORWORT

Die neunte Tagung der Gesellschaft fiir Griechische und Hellenistische
Rechtsgeschichte fand vom 12, bis 16. September 1993 in Graz-Andritz statt. Vor iiber
20 Jahren hat Hans Julius Wolff, der Begriinder der Gesellschaft, das "Symposion" ins
Leben gerufen. Etwa die Hilfte der heutigen Teilnehmer haben die erste Tagung in
Rheda, 1971, noch in lebhafter Erinnerung. Der von Wolff geprigte Arbeitsstil leitete
auch dieses Symposion, das fast genau zehn Jahre nach seinem Tode, am 23. August
1983, stattfand. Es war ein AnlaB, seiner zu gedenken.

Bei der Niederschrift dieser Zeilen ist auch eines weiteren Kollegen zu gedenken,
den der Tod uns entrissen hat. Am 3. April 1994 verstarb Henryk Kupiszewski, der
unserem Kreis als Freund und Kollege nahe stand. An der Tagung konnte Kupiszewski
nicht mehr teilnehmen, doch wies er uns darauf hin, da etwa um diese Zeit das
Erscheinungsjahr jenes Buches sich zum hundertsten Male jihrte, auf dem unsere
gesamte Forschung auch heute noch aufbaut: Ludwig Mitteis, Reichsrecht und
Volksrecht in den dstlichen Provinzen des rémischen Kaiserreichs (Leipzig 1891).

Die damals einsetzende Flut von Papyrusdokumenten befliigelte einen Teil der
Romanisten, iiber den engen Zaun der Digesten hinweg in den Alltag des Imperium
Romanum zu blicken. Dal dabei auch die gesamten literarischen Quellen der griechisch-
rémischen Antike mit einzubeziehen waren, verstand sich fiir die Alten Meister - denen
noch kein TLG auf CD-ROM zur Verfiigung stand - von selbst. Im Zentrum des
Interesses stand damals freilich immer noch das rémische Recht, das lediglich ans einem
anderen Blickwinkel, historisch getrener, erkliirt werden sollte. Hans Julius Wolff - der
hierin die Spuren seines Lehrers Joseph Partsch weiter verfolgt - verdanken wir es, daB
sich auch fiir Juristen das Recht der altgriechischen Poleis als selbstiindiges, dem
rémischen ebenbiirtiges Arbeitsgebiet etablieren konnte. Nach hundert Jahren ist unser
Wissen tiber Details gewiB iiber Ludwig Mitteis hinausgelangt; doch wage ich zu
behaupten, daB es heute niemanden gibt, der die antiken Quellen ans eigener Lektiire in
dhnlichem MaBe beherrschte wie er. Die Ideen von Mitteis, Partsch und Wolff leben in
dem auf dem Symposion vertretenen Kreis der Disziplinen fort: Juristen, Althistoriker,
Philologen, Papyrologen, Epigraphiker (mit der "Anthropologie" haben wir unsere licbe
Miihe). Zur Kontuinitit unserer Forschungsarbeit vielleicht noch ein personliches Detail:
Wolff bewahrte unter den wenigen Biichern, die er in die Emigration mitnehmen konnte,
auch ein Exemplar von Mitteis; es triigt die Widmung: "Herrn Dr. Julius Wolff zur
Erinnerung an seinen Lehrer iiberreicht von Ilse Partsch. September 1926."



X Vorwort

Nachdem Osterreicher bei den Symposien bisher stets als Giste aufgetreten waren,
war es an der Zeit, auch einmal die Gastgeberrolle zu ibernehmen. Herr Kollege Arnold
Krinzlein und der Unterzeichnete kamen dieser ehrenvollen Aufgabe gerne nach. Das
Josef-Krainer-Haus in Graz-Andritz bot eine ideale Atmosphire fiir Arbeit und
personliche Begegnung. Zu danken ist dem osterreichischen Bundesministerium fiir
Wissenschaft und Forschung, dem Land Steiermark und der Stadt Graz bzw. der Karl-
Franzens-Universitit Graz fiir namhafte finanzielle Zuschiisse.

Den urspriinglichen Intentionen des Symposions geméf stand die Tagung unter
keinem "Generalthema". Ein Blick in das Inhaltsverzeichnis zeigt jedoch sofort, daB sich
gewisse Schwerpunkte spontan bilden. Vor allem zeichnet sich ab, daB - nach einigen
Jahren Pause - die Diskussion um den Charakter des altgriechischen Vertrages, ein
Lieblingsthema Wolffs, wieder in Gang kommt (Stephen C. Todd, Edward E. Cohen,
Julie Vélissaropoulos-Karakostas, Eva Jakab - wenn auch noch ohne iiberzeugende
Ergebnisse). Bewihrt hat sich das von unseren amerikanischen Kollegen eingefiihrte
System, die Erérterung der einzelnen Vortrige méglichst mit einem vorbereiteten
"Diskussionsbeitrag" zu beginnen. Sie sind auch in diesem Band mit publiziert. Dal nicht
jedes Referat so kommentiert ist, liegt an der beschrinkten Zahl der Teilnehmer. So hitte
etwa der Beitrag von Edward M. Harris dringend eines juristischen Kommentars bedurft.
Die Autoren hatten Gelegenheit, ihre Darstellung zu glétten, die sachlichen Differenzen
blieben selbstverstindlich bestehen. Videant prudentes.

Wie versprochen, kann dieser Band ein Jahr nach der Tagung erscheinen. Zu
danken habe ich dafiir zunichst den Autoren, die in einem fiir Geisteswissenschaft-
ler geradezu atemberaubendem Tempo arbeiteten. Dem Land Steiermark ist fiir
einen ZuschuB zu den Dritckkosten des vom Hause Bishlau verantwortungsvoll betreuten
Bandes zu danken. Die "Aufsichtsvorlage” wurde im Grazer Institut fiir Rémisches Recht
und Antike Rechtsgeschichte auf Macintosh IIvx (Microsoft Word 5.1., SP Greekkeys
"Attika") und Laser Writer Pro hergestellt. Danken mochte ich bei dieser Gelegenheit
auch der Grazer Rechtwissenschaftlichen Fakultdt, die keinen meiner Ausstattungs-
wiinsche offen lieB. Die Last des Satzes nahmen mir Fran Eva Ploder und Frau Mag.
Kaja Uibopuu ab. Bei ihnen mochte ich mich im Namen aller Autoren bedanken.

Graz, im August 1994 Gerhard Thiir



I. ALTGRIECHISCHES RECHT






Henri et Micheline van Effenterre (Paris)

Arbitrages Homériques

Il existe une certaine continuité dans 1'élaboration du droit grec depuis les temps
homériques jusqu'a I'époque classique. Du moins, osons-nous le penser, pour beaucoup
d'entre nous, et sans oublier toutes les différences, les progrés d'une ere a l'autre, ni la
variété des régles retenues.

Parmi les indices de cette continuité, on cite volontiers la ressemblance de la
procédure, arbitrage, puis jugement, que l'on observait entre la scéne du Bouclier
d'Achille dans I'Tliade et le systéme athénien classique des diaitérai, arbitres publics qui
intervenaient dans les affaires avant les tribunaux et, si possible, 2 leur place. L'un des
derniers articles que nous avons pu lire, grice A Jo Méléze, dans la bibliographie
démentielle du sujet - qui de vous n'a jamais traité du Bouclier? -, celui de N. G.
Hammond (BASP, 22, 1985, 79-86), va toujours dans le méme sens, en montrant 2 la
maniére de Milman Parry, la survivance de ce systéme de jugement aprés arbitrage pour
les crimes de sang dans 1'Albanie moderne. Il rappelle que Walter Leaf, dés 1888, avait
souhaité qu'Evans, qui n'était pas encore Sir Arthur, pit étudier le "blood-feud" en
Albanie ..., mais le départ pour la Créte du futur seigneur de Cnossos mit fin & pareil
espoir. C'est donc en Crétois anjourd'hui que nous venons vous évoquer cet épisode et
risquer un réexamen de la scéne du Bouclier, en y ajoutant ce que, dans la ligne des
trouvailles minoennes, la grande fresque de Santorin pourrait apporter de précision
graphique a l'ensemble.

Nous serions les derniers, vous le savez, 4 mettre en cause les continuités existant
entre monde créto-mycénien ou homérique et monde grec. Mais en I'occurrence, nous
croyons qu'il y a maldonne et que l'arbitrage du Bouclier n'est pas celui qu'on pense. Ce
sera le sujet de notre intervention.

Nous devrions, a ce point de notre discours, faire comme nos prédécesseurs et
vous donner le texte et notre traduction du passage d'Homere, Iliade, XVIII, 497-508,
dont nous allons parler. Le texte, vous l'avez sous les yeux (voir in fine). Noire
traduction, hélas!, nous sommes bien incapables encore de vous la fournir. Il y a tant de
sens possibles & toutes les expressions de ces douze vers, tant de bons arguments
avancés par les meilleurs auteurs pour dire le contraire de leurs devanciers, qu'il n'y a pas
aujourd'hui, ce nous semble, d'interprétation moyenne et raisonnable qui rallie tous les
suffrages sur la célébre description. Que ceux qui parmi vous en ont défendu une nous



4 Henri et Micheline van Effenterre

pardonnent! Et tant pis pour nous si, tout a I'heure, vous pensez que la ndtre ne vaut pas
mieux que les autres - les Crétois sont menteurs! - ou qu'elle enfonce des portes

ouvertes!

Nous allons donc nous contenter d'abord de commenter le texte en signalant au fur
et & mesure les hésitations qui se sont exprimées tout au long de plus d'un siécle
d'exégése homérique acharnée.

v. 497-8: "les gens - ou des gens - étaient nombreux - ou rassemblés - sur l'agora:
une querelle s'était élevée 13, deux hommes se querellaient & propos de la poiné d'un
homme tué”.

Je vous rappelle qu'a nos yeux, laoi veut dire "le peuple”, "n'importe qui” et pas
seulement "les guerriers” - nous nous en sommes déja expliqués ailleurs - et que la poine,
das Wergeld, la compensation ou prix du sang, a donné lieu a toutes sortes d'études fort
intéressantes, mais qui ne nous soucient pas pour le moment.

v. 499-500: "I'un déclarait tout donner - ou avoir tout donné-, il le proclamait au
peuple; l'autre refusait de rien prendre - ou niait qu'il efit rien regu”.

Les deux sens ont été soutenus, ie premier étant seul conforme i la bonne syntaxe
grecque: comme le poéte use de propositions infinitives dépendant d'un verbe déclaratif,
eucheto, anaineto, la négation devrait &tre ouden s'il s'agissait de I'expression d'un fait;
I'emploi de méden implique une intention, une volonté quelconque. Evidemment, cette
lecture souléve la grave question du caractére privé et non obligatoire de la poiné. Ce
n'est pas une excuse pour faire dire au texte ce que le grec ne dit pas! Disons en tout cas
qu'il y a violente querelle et que 1'affaire doit &tre trés sérieuse.

v. 501: "les deux adversaires s'en sont remis & un arbitre - ou & un arbitrage - pour
trouver le moyen d'en sortir".

Nous n'insistons pas sur epi histori, nous y reviendrons bientot: c'est le coeur
méme de notre sujet.

v. 502 sqq.: "les gens soutiennent les deux parties, prenant fait et cause d'un cté
comme de l'autre; il y a des hérauts pour les contenir; quant aux Anciens, ils sont assis
dans un cercle sacré, sur des pierres dressées - ou polies - tenant 2 la main des béitons de
hérauts & la voix retentissante":

Pas de difficulté majeure ici.

v. 506 sqq.: "avec eux (les bitons) - ou devant eux (l'assistance) - peu nous
importe! - ils se lévent 2 tour de rble pour juger; et, au milieu d'eux, ont été mis deux
talents d'or qui seront donnés 2 celui, parmi eux - ou devant eux - qui aura dit son

jugement le plus droitement".
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Ici, nous avons encore tranché dans notre interprétation: nous sommes résolument
en faveur du maintien des mémes personnes, les Anciens & tour de réle, comme sujets
des verbes éisson, dikazon et eipoi, nous y reviendrons. Nous croyons en effet devoir
écarter 1'idée qu'il puisse s'agir 1 des deux adversaires, comme certains l'ont soutenu,
contre le scholiaste d'ailleurs. Sur ce point, serions-nous contredits dans notre
Symposion?

Passons maintenant A l'essentiel: la valeur de histér et l'arbitrage homérique. Histér
signifie "celui qui sait", notamment pour avoir vu, donc un témoin oculaire. Homeére
connait le terme de marturos pour le "témoin". Mais ici, comme en XXIII, 485-6, pour la
course de chars, il a employé histér, que I'on a traduit généralement par "arbitre". Pour
ne citer qu'enx, nos maitres et amis P. Mazon et P. Chantraine ont expressément rendu
histér par "arbitre", et Mazon précise méme, dans sa traduction du Bouclier, "tous deux
recourent  un juge".

C'est 4 partir de 12 que les choses se sont compliquées, que l'affaire - et la
bibliographie - se sont enflées comme de véritables builes de savon! Car le mot
d'arbitre", en frangais, comme sans doute ses équivalents dans d'autres langues,
recouvre deux réalités trés différentes. Nous nous en sommes rendu compte récemment 2
Roland Garros en voyant 1'Inde écraser I'équipe de France en Coupe Davis ... Nous
appelons d'ordinaire "arbitre", ou "arbitre de ligne" ou "juge de ligne" ou "juge de
touche", celni qui voit et dit ol est tombée la balle: in, or out, or on the line. Dans
d'autres sports, le méme rdle est joué par la photo d'une arrivée groupée sur un
hippodrome, ou en escrime par l'allumage d'une petite lampe - que nous appelons
d'ailleurs "lampe-témoin". C'est une question de fait et ce sont les équivalents modernes
de U'histor de XXIII, 486 (trad. P. Mazon): "Tiens, dit Idoménée & Ajax, parions donc un
trépied, un bassin - en prenant pour arbitre le fils d'Atrée, Agamemnon - sur lequel des
chars est en téte: quand tu paieras, tu comprendras", Il faut s'adresser a qui est bien placé
et a de bons yeux, & un "témoin oculaire". Rien de commun avec un véritable arbitrage:
c'est un "témoignage”, qui peut parfois aider I'arbitre proprement dit & décider.

Celui-ci, c'est le personnage important juché sur sa haute chaise, 4 Roland Garros,
qui vient éventuellement jeter un coup d'oeil complémentaire sur le terrain et qui pése les
affirmations ou les protestations des joueurs ou hélas! les hurlements des supporters. 11
doit décider, trancher. En droit archaique, c'est lui qui doit omnunta krinein, jurer et
juger. C'est aussi le diaitétés athénien qui tente de donner raison a l'un des adversaires.

En matiére de compétition sportive, l'arbitre est d'avance accepté par tous pour
diriger souverainement la partie. Dans la vie courante, c'est un sage, un expert, ein
Rechtskundiger (traduit notre ami E. Ruschenbusch), librement choisi par deux
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adversaires pour suggérer un accord, un arbitrage, qui mette fin 2 leur querelle. Sa
décision n'est pas légalement contraignante, mais, bien évidemment, elle ne sera pas
ignorée du juge si, la dispute se poursuivant, les deux parties en viennent 2 s'affronter
devant un tribunal. Nous ne croyons rien vous apprendre en disant cela,

Mais est-ce de cela qu'il s'agit dans la scéne du Bouclier? Nous ne le pensons pas.

S'il y avait quelque chose & "voir" aux vers 497-503 et une décision & prendre sur
le méme objet aux vers 503-508, il devrait &tre question de ['histér ou au moins de son
avis aprés le vers 501. Il n'en est rien. Et surtout, les Anciens n'ont plus i choisir entre
deux adversaires, mais & trouver la solution "la plus droite”, au superlatif (entre eux,
certes, mais aussi a I'endroit de deux adversaires)! Faut-il alors penser, comme certains
l'ont soutenu, que ['histdr serait tout le cercle des Anciens (!} ou celui des Anciens dont
l'avis serait retenu, ou leur président (?), ou faudrait-il prendre le nom d'agent caractérisé
histor pour un nom d'action, "un arbitrage"? Comment d'ailleurs penser a un arbitrage
dans une affaire trés grave au point de passionner les foules? Il est peu probable a priori
que les adversaires aient pu en accepter un? Ils doivent vouloir aller jusque'au bout!
Alors?

Et si l'histér du Bouclier n'etait pas plus un arbitre, au sens plein du terme, que
celui du pari crétois a la course de char? S'il était, comme celui-14, un témoin oculaire?
Autrement dit, ne fautrait-il pas traduire le vers 501:

"tous deux s'en sont remis & un témoin": epi histori, un témoin chacun, ce qui en
ferait deux!

Mais le singulier peut-il avoir cette valeur?

Elle était admise autrefois, par exemple dans 1'dition de I'lliade de C. G. Heyne,
en 1802, en un temps ol les savants savaient tout de méme le grec. Elle a été abandonnée
par la suite, sans doute a cause de I'histdr du chant XXIII, qui est tout seul bien
évidemment et, croyait-on, dans une expression similaire. Toutefois le verbe, le mode et
le genre sont différents:

histora d'Atreidén Agamemnona theiomen amphé, (1ére personne du pluriel d'un
subjonctif aoriste second actif): "constituons tous deux comme juge Agamemnon, le fils
d'Atrée", on dirait tout aussi bien: "prenons-en tous deux & témoin Agamemnon", il s'agit
d'une question de fait.

Dans la scéne du Bouclier, amphé d'iesthén epi histori peirar helesthai, le verbe est
une troisiéme personne du duel d'un indicatif imparfait médio-passif, ce n'est pas
exactement la mé&me chose! Le duel avec amphé peut suffire & marquer, ce me semble,
que chacun des deux a agi pour son compte, que chacun est allé chercher un témoin.
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Ici, ce n'est plus le souvenir récent de la Coupe Davis qui nous a inspiré, mais un
vieux souvenir du professeur d'angiais de l'un de nous, en classe de sixidme, il ya
septante années; ce bon maitre, pour faire entrevoir aux gamins que nous étions le fait que
le Chanel ne séparait pas deux pays, mais deux mondes de pensée, nous apprenait 4
traduire I'anglais they put their hats on their heads (au pluriel) par le francais ils mirent
leur (au singulier) chapeau sur leur (toujours au singulier) téte. Pluriel 13, singulier ici. Si
vous préférez: sens de la communauté d'un cété, individualisme de 1'autre!

Une bréve enquéte nous a montré que le flamand et le néerlandais usaient du pluriel
comme l'anglais, tandis que l'allemand, tout en préférant le pluriel, employait parfois le
singulier par souci d'exactitude.

Et le grec? Les grammaires que nous avons consultées n'en disaient rien. Les
hellénistes et philologues que nous avons pu interroger se sont montrés plutdt
embarrassés. La description d'Homeére, aux vers 505-506, assure l'emploi possible du
pluriel:

skeptra en chersin echon, pour évoquer l'ensemble de la scéne, alors que de toute
évidence chacun tient le sceptre d'une seule main quand il se 1&ve pour donner son avis,
ce qui autorise P. Mazon & jouer de la syntaxe en traduisant: "Ils ont dans les mains
(pluriel) le baton (singulier) des hérauts sonores et c'est, biton en main (singulier) qu'ils
se lévent (pluriel) ...

Sur le conseil d'un respectable inspecteur général de grec de nos amis, nous avons
relu alors Aristophane qui, nous rappela-t-il, était le meilleur maitre de I'usage grec
commun. Eh bien, le grec est comme I'allemand: il préfere le pluriel, mais il use parfois
du singulier quand il ne peut y avoir d'erreur.

Ainsi, dans Lysistrata 662: tén exémid'ekdudmetha, 6tons notre exomide”, mais au
vers 1093 de la méme piéce: ra himatia lépsesthe, "vous prendrez vos manteaux". Ou 3
l'inverse, Assemblée des femmes, 273: perideisthe tous pégdnas, "fixez bien vos
barbes", alors que - sauf votre respect, Mesdames! - dans Ploutos 152:ton prékton autas
trepein, - il s'agit des filles de Corinthe - "elles (pluriel) lui offrent leur derriére (singulier)

Et, d'une fagon générale, chaque fois qu'il s'agit pour les femmes de leur "myrte",
de leur "delta", de leur "champ de pouliot”, de leur "petit cochonnet”, ou pour les
hommes de ce que vous pensez, le singulier est de régle, méme quand il s'agit de
plusieurs personnes ...

N'insistons pas! Nous espérons que vous admettrez, au moins comme une
hypothése raisonnable, que les deux adversaires dans la scéne du Bouclier aient pu
recourir chacun & un témeoin (ou bien, m'a-t-on suggéré, chacun a un groupe de témoins,
singulier a valeur collective). Et cela peut éclairer toute 1'affaire,
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Ces "témoins oculaires” ne se contredisent pas. Il n'y a aucun faux témoignage,
bien que les témoins se prononcent en sens opposé sur une questions de fait. Non pas le
paiement ou le non-paiement de la poiné: 'un des deux mentirait dans ce cas et, s'il devait
jurer, ce serait un parjure! Mais bien sur la réalité des affirmations des deux parties: la
promesse faite de tout payer - tout ce que I'usage pourrait exiger - et le refus proclamé de
rien prendre - l'emploi du verbe hairein au lieu de lankanein qui serait attendu doit
répondre A I'idée qu'il ne s'agit pas d'une rangon & recevoir passivement, mais d'une
compensation que l'on rejette méme si I'on pourrait la saisir en quelque sorte activement.
D'un cbté, l'offre d'une compensation totale; de l'autre, le maintien des droits sacrés de
l'offensé. Comme il s'agit d'intentions, les témoins sont la pour en attester la réalité.

Faut-il penser qu'ils puissent étre seulement des "témoins instrumentaires”, de ces
co-jureurs ou compurgatores qui viendraient, a-t-on pu dire, soutenir par principe un
homme de leur famille, de leur clan ou de leur cercle d'amis? Il y a peut-&tre quelque
chose de cela, bien que la langue grecque ait alors d'autres mots pour le dire, homémotai,
horkémotai, sundikoi, etc. Mais, méme si I'idée ne peut étre formellement exclue, ces
deux hommes (ou ces deux groupes d’hommes) sont appelés comme de vrais témoins,
des hommes qui savent pour avoir vu ou entendu, qui garantissent donc l'opposition
apparemment irréductible des deux adversaires. Aucun motif en tout cas d'y chercher des
partisans, des supporters (ceux-la sont aussi présents, mais dans I'assistance, dans le
peuple).

Dés lors, les Anciens n'ont pas 2 dire qui aurait raison et qui aurait tort. Les deux
parties ont toutes deux raison et cela fait I'intérét de la scéne. Il faut trouver une solution
neuve pour en Sortir - c'est exactement la valeur propre de peirar hélesthai, avec le sens
premier de la racine *PER, "traverser, aller jusqu'au bout”. En effet la vengeance privée
est un droit sacré: l'offrande d'une compensation n'impose aucune acceptation & la famille
de la victime. Mais la paix sociale souffre de ces vendettas & répétition et la contrainte de
la cité va se faire de plus en plus forte, sans jamais triompher. Méme de nos jours, des
affaires récentes le montrent, qui ne sont pas forcément réservées a des populations plus
ou moins "en voie de développement”. Alors des Anciens cherchent. Comme Salomon
quand, au lieu de juger, il proposa de couper I'enfant en deux. Mais en forgeant le
bouclier d'Achille, Héphaistos n'a pas mis, comme l'eussent fait les Egyptiens a coté de
leurs bas-reliefs ou comme le feraient aujourd'hui les auteurs de Bandes Dessinées dans
leurs "bulles”, le texte révélateur qui nous dirait ce que chaque sage a proposé et la
proposition qui, brusquement, a paru “la plus droite", la meilleure, de l'avis de tous, celle
qui laissait sans voix le perdant parce gue tous, lui compris, avaient le sentimert qu'une
sorte de divinité, de sagesse supérieure, s'était prononcée. Nous ne la connaitrons
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jamais. Méme chez Homére, 1'archéologie juridique grecque reste, comme disait notre
maitre Charles Picard, un livre d'images sans légende ...

Notre conclusion sera, en évoquant devant vous les cing cités de la célébre fresque
navale de Santorin, si proches de la description du Bouclier, de vous proposer pour finir
notre traduction de la scéne en vous faisant remarquer - mais ce serait une autre
communication! - que tout peut s'y dessiner sous la dictée, comme on pourrait le faire en
lisant les scénes de la West House d'Akrotiri, tout sauf la solution finale:

Il'y avait une foule de gens sur la place (cf. les dessins de Dubout ou les miniatures
de Cnossos). Deux hommes se disputaient a propos d'un homme tué (le cadavre est
visible & 'arriére plan). L'un disait qu'il allait tout payer, il le criait a la foule; l'autre
refusait de rien emporter (les deux ennemis se font face au centre). Les deux avaient eu
recours a leurs témoins pour qu'on en sorte (les t€émoins lévent le bras? - sans doute y
avait-il un geste traditionnel? - pour jurer, face a face). Les gens prenaient fuit et cause
des deux cotés. (Agitation dans le fond, comme derriére le Grand Stand de Cnossos).
Mais les hérauts les retenaient. Et les Anciens étaient assis sur des pierres bien polies
dans un cercle sacré. Ils tenaient i la main des bédtons de hérauts a la voix retentissante et,
avec eux, ils se levaient, se pronongant d tour de rdle. Au milieu, il y avait deux talents

d'or: ils iraient a celui d'eux tous qui aurait dit le plus droitement sa solution.

Dans la fort sérieuse revue américaine Nestor, il y eut longtemps une rubrique
intitulée "Qu'il est permis de rire entre mycénologues ..." Comme nous ne pensons pas
que le rire soit condamnable, méme chez des historiens du droit, nous allons vous
donner, pour faire excuser ce radotage, la transcription qu'un de nos petits-fils, éleve
d'une école primaire de la périphérie parisienne, nous a faite de la scéne d'Homeére qui lui
paraissait tout 2 fait banale sur le stade 2 la sortie de son école:

"Plutét qu'y avait plein d'monde su' l'terrain! Deux types s'engueulaient, rapport a
un mec qui s'était fait casser la téte. L'premier disait qu'y casquerait pour tour, l'arrétair
pas de I'gueuler. L'deuxiéme voulait savoir que dalle. Les deux, y-z-avaient amené leurs
témoins pour voir a voir. Y avait des supporters de chaque cdté. Mais les keufs les
r'tenaient. Les vieux, tronant coul dans la tribune officielle, leur mégaphone a la main, se
I'vaient l'un aprés l'autre pour faire leur baratin. Au milieu, y-z-avaient mis du pognon

qui r'viendrait & cui qu'aurait dit comment trancher d la finale!"
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Oberservations de M. Amelotti, D. Behrend, M. Gagarin, D. Gofas, F. Gschnitzer, D. MacDonald,
A, Maffi, . Méléze-Modrzejewski, H.-A. Rupprecht, G. Thiir et J. Vélissaropoulos, dont il a été tenu

compte dans la mesure du possible.

Il. 18, 497-508

haol &' eiv ayopij Eoav afpdor Evba Bt veikog
wpopel, BUo B &vdpes tveikeov glvexa Trowis
avdpds amopbipévou & piv edxeto TavT dmodolval
Briuce mpavokwy, & 8 dvaiveto undév tAéoBar
&pgen 8 1éobnv eml loTopt mEipap tAéolal.

Aaol &' aupoTtépolov émmTuoy augis apwyol:
krjpukes &' &pa Aadv epriTuov: ol Bt yépovTes
fiat' ém Eeataiol AMBoig lepdd vl kixAea,
okijrTpa Bt knpUkeov Ev XEpo’ Exov Nepopuovew
Toiaw EmealT flooov, &uoifndlis B¢ bixalov.
keito B' Gp' &v péooolol Biw xpuoolo TaiavTa,

TG ey &g wetd Toio diknv BdvtaTta elmol

Postscript

G. Thiir a bien voulu nous communiquer l'aimable "Diskussionsbeitrag" qu'il a
rédigé a la suite de notre communication au Symposion 1993, si parfaitement organisé
par A. Krinzlein et lui-méme. Il reprend, avec toute sa compétence, sa gentillesse et son
humour habituels, les interprétations qu'il défend depuis des années. Ce ne sont pas
exactement les ndtres. Mais, comme il le reconnait lui-méme, il y a parfois deux maniéres
d'entendre le grec et le droit homériques dans la célébre scéne du Bouclier. Nous n'avons

donc rien & ajouter.

H.etM.v.E.



Gerhard Thiir (Graz)

Diskussionsbeitrag zum Referat
Henri und Micheline van Effenterre

Elias Canetti schrieb iiber die 1967 erstmals publizierten Briefe Franz Kafkas an
Felice Bauer seinen bewegenden Essay "Der andere ProzeB" (Neuausgabe Miinchen—
Wien 1984). Ich schwanke, ob der Essay als Literatur oder als Beitrag zu deren
Geschichte hisher einzuschiitzen ist. Kostbares GefiB, kostbarer Inhalt, Die Ekphrasis
moiel 8¢ MPWTIoOTA odxog ..., Homer I 478-606, ist, soweit die Ilias noch eine
Steigerung zuliBt, ein Juwel in der Schatzkammer der Weltliteratur, Herr und Frau van
Effenterre haben seine Facetten aufleuchten lassen. Die zwolf Verse, die Homer der
Gerichtsszene widmet, die auf dem Schild des Achilleus mit abgebildet ist (497-508),
regen in der Altertumswissenschaft immer wieder zu Betrachtungen an: Wie ist die
Rechtspflege in der homerischen Polis zu erkliren, welche Instrumente standen zur
Verfilgung, um Frieden und Gerechtigkeit zu stiften? Die zweite Frage entlockt
personlich gefirbte Exkurse. So erwiihnt H. Hommel (Palingenesia IV 1969) stets anch
cinen selbst gefiihrten ProzeB um sein legendires "Eisendfchen”. Meine harte Kritik
(ZSSt.Rom 87, 1970) hat eine jahrzehntelange Gewogenheit begriindet, Im Andenken an
den groBen Philologen mdchte ich, reichlich verspitet, die hohe literarische Qualitit
seiner damaligen Abhandlung wiirdigen. Ist es Zufall, daB auch der Beitrag von Herrn
und Frau van Effenterre in diesen Spuren wandelt? Homer selbst scheint aus den Autoren
zu sprechen. Doch auch hier ist Vorsicht am Platze.

Es kann nicht meine Aufgabe sein, die beachtliche Literatur nachzutragen, auf der
vorliegende Essay aufbaut (vgl. meine Hinweise in Symposion 1985, 56 Anm. 5). Zu
priifen ist vielmehr, ob die Gesamtinterpretation in sich schliissig ist. Zunichst ist zu
begriien, daB neues Bildmaterial in die Diskussion eingefiihrt wird. Wer denkt schon an
die homerische Gerichtsszene, wenn man die groBartigen Fresken aus Santorin
bewundert? Doch bleibt zu bedenken, daB Homer kein Fresco, sondern ein Bildwerk aus
Metall vor seinem geistigen Auge hat: ... xpuoein mep 2oloa- 76 3 mepi Badua
TérukTo (549). Letztlich bleibt, das riumen auch die Verfasser ein, die homerische
Archiologie stumm. So oft auch im Epos sonst die Helden zu Wort kommen, in der
Ekphrasis verwendet Homer — stilistisch konsequent — kein einziges Mal die direkte
Rede. Durch diesen Kunstgriff schafft er Distanz zwischen der Zeit der Heroen und
seiner liebevoll-idyllisch geschilderten Gegenwart. Wir kinnen also nur erschlieBen, was
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die abgebildeten Streitparteien, was die Gerontes sprechen und schlieBlich welche
Funktion der ritselhafte, nur in indirekter Rede erwihnte ioTwp hat.

Ganz knapp fassen sich die Autoren zu den Gerontes. Erst aus der wirkungsvoll an
den SchluB gestellten Ubersetzung erfahrt der Leser, daB die Gerontes kein Urteil fillen,
sondern nur eine "Meinung 4ufern”, die in irgendeiner Weise zur "Losung" des Streites
fiihrt. Stiinde das ganze nicht von Anfang an unter der Devise des Schiedsgerichts,
konnte ich dem zustimmen. Unter “arbitrage” verstehen die Autoren nicht ein
Schiedsverfahren, das nach einem compromissum fiir beide Parteien verbindlich ablauft,
sondern Vergleichsverhandlungen. Die Gerontes sollen die Parteien zum Einlenken
bewegen, wie das im klassischen Athen der amtliche Diaitet — und iibrigens auch der
Gerichtsmagistrat in der Anakrisis — tun. Auch das ist unbestritten. Allerdings steht in
Athen der Zwang eines staatlichen Gerichtsverfahrens im Hintergrund. Wie die
homerische Polis den Rechtsfrieden ohne diesen Zwang wahrt, verraten die Autoren
leider nicht. Sie verzichten jedenfalls darauf, anthropologische Modelle zu analysieren (zu
diesen s. die Beitrige von Burchfiel und Behrend in diesem Band), doch vielleicht ist hier
auch mit den klassischen Methoden noch mehr aus dem Text herauszuholen.

Die Uberlegungen der Autoren konzentrieren sich auf die Verse 499-501: Was ist
Gegenstand dieses Streites und welche Funktion hat der foTwp? Zum ersten Problem
stiitzen die Autoren sich auf ein angeblich zwingendes sprachliches Argument. Der
verfolgte Titer habe versprochen, das ganze Wergeld fir den erschlagenen Mann zu
zahlen, der Richer (und Kliger im ProzeB) habe sich geweigert, etwas anzunehmen. Er
bestehe auf seinem Recht auf Blutrache. Zwingend ergebe sich diese schon oft vertretene
Deutung aus der Verneinung pndév (500). Die andere Version: "Der eine behauptete,
alles bezahlt zu haben, ..., der andere verneinte, etwas empfangen zu haben," miilite mit
ouSév verneint sein. Die Diskussion der sprachlichen Problematik hat M. W. Edwards,
The lliad: A Commentary V (Cambridge 1991) 214f. nunmehr bequem zusammengefaBt
(mit einem moglichen Gegenargument aus Ar. Equ. 572). Es gibt allerdings keinen
einzigen Beleg dafiir, daB ein von &vaivopon (ableugnen) abhingiger Infinitiv mit o0
verneint wiirde. Zu denken gibt mir, daB bereits die Scholien (bT) die einfache Deutung,
wurde bezahlt oder nicht, vertreten. Ich mochte deshalb bei dieser, auch von Hommel
und Wolff (trotz aller sonstigen Gegensitze) iibereinstimmend vertretenen Ubersetzung
bleiben. Der simple Streitgegenstand: Wurde bezahlt oder nicht, paBt bestens in die Idylle
der Ekphrasis. Alles andere: MuB der Récher ein Wergeld annchmen? (oder: Welcher
Verwandle ist berechtigt, gegen Bezahlung des Wergeldes Verzeihung zu gewihren? M.
Gagarin, Drakon, 1981, 14) ist viel zu sehr von Grundsatzfragen belastet. Nach wie vor
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scheinen mir beide Varianten vertretbar, man muB also das Gesamtergebnis im Auge
behalten.

Zu diesem Gesamtergebnis muf jedenfalls auch das Verstindnis der Wendung émi
ioTopr meipap éAéoBai (501) passen. Hier bereichern die Autoren die seit hundert
Jahren gefiihrte Diskussion. Ihre neue Deutung: "Beide stiitzen sich auf ihre Zeugen”, ist
sicher rein sprachlich moglich. Aber ist sie im vorgeschlagenen — oder in irgendeinem —
Zusammenhang auch sinnvoll? Die Autoren meinen, die Streitparteien hitten ihre feste
Absicht, das Wergeld zu bezahlen bzw. es nicht anzunehmen, durch Zeugen bestitigen
lassen. "Zeugen fiir die Absichten der Parteien" sind jedoch sinnlos. Jede Partei hat
die Moglichkeit und die Pflicht, ihre eigenen "Absichten" vor Gericht in Form von
Erkldrungen zu 4uBern. Nur behauptete und bestrittene Tatsachen bediirfen des
Beweises, allenfalls auch Erkldrungen des Gegners, die dieser vor dem ProzeB
abgegeben hat, niemals aber das eigene Klagebegehren. Wire damit also die erste
Variante, wurde bezahlt oder nicht, vorzuziehen? Doch ist dann nicht einzusehen, warum
beide Parteien Zeugen beibringen sollten; wer behauptet, "nichts erhalten zu haben", muB
dafiir keine Zeugen fithren. Auf diese unldsbaren inneren Widerspriiche der gewiB
geistreichen Lodsung ist in erster Linie hinzuweisen. Schwerer wiegt jedoch der
Einwand, daB der formale Zeugenbeweis in einem System, das angeblich nur Ver-
gleichsverhandlungen kennt, iiberfliissig ist. Auch in meiner Gesamtinterpretation der
Stelle komme ich ohne Zeugen aus,

Bevor ich meine These — hier notgedrungen in aller Kiirze — skizziere, ist noch auf
die zweite Stelle einzugehen, in welcher Homer einen ioTwp erwihnt, die Wettszene im
Wagenrennen (Y 485-487). Idomeneus und Aias streiten darum, welches der aus der
Ferne heranstiirmenden, in eine Staubwolke gehiillten Gespanne derzeit an der Spitze
liege: Diomedes oder Eumelos. Idomeneus bietet Aias eine Wette um einen Dreifuf oder
ein Becken an und schligt vor, Agamemnon als ioTwp einzusetzen: 'oTopa
&' 'Atpeibnv 'Ayapépvova Beiopey Gupuw (486). Die Etymologie ("aus unmittelbarer
Wahrnehmung Wissender") und der Vergleich mit dem heutigen Sportbetrieb fiilren die
Autoren zu dem verbliiffend einfachen Ergebnis, "Augenzeuge” und "Schiedsrichter”
fielen in der Person des Agamemnon zusammen. Wie ein "Linienrichter”" habe er die
Aufgabe wahrgenommen, vom hohen Sitz aus gewisse Tatsachen fiir den Wettkampf
verbindlich festzustellen; seine Entscheidung hitten auch die Streitenden anzuerkennen
gehabt. Dem ist aus zwei Griinden zu widersprechen. Nicht Agamemnon, sondern
Idomeneus, selbst einer der Streitenden, sitzt auf der hohen Warte (451). Gerade seine
direkte Beobachtung lost den Streit aus. Wenn jotwp ein Sportfiunktionir wiire, dann
wire es Idomeneus, Weiters soll Agamemnon von den beiden Streitenden erst zum
ToTwp "eingesetzt" werden. Vorher hat er im Wettkampf keinerlei Funktion — und ich
meine, auch nachher nicht. Wie so oft, leiten allzu kurze Schliisse aus der Etymologie
auch hier in die Irre. Nicht das "unmittelbare Wahrnehmen" ist die Aufgabe Agamemnons
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— wie Achilleus verniinftig beschwichtigend bemerkt, wird jeder in Kiirze selbst sehen,
wer an der Spitze liege (497) —, sondern die Abwicklung der Wette. Keine der beiden
Streitparteien hat den Wetteinsatz bei der Hand, Wer garantiert dem Gewinner, daB ihm
der Verlierer den DreifuB auch wirklich iibergibt? Agamemnon soll wegen seiner
Autoritit als Feldherr, nicht wegen seiner scharfen Augen zum foTtwe bestellt werden,
zum Garanten dafiir, daB die Wette ordnungsgemiB abgewickelt wird. Er ist also weder
"Schiedsrichter" noch "Augenzeuge", am allerwenigsten "Rechtskundiger”, sondern
schlicht und einfach Garant.

Mit "Garant" lassen sich sdmtliche ioTwp-Stellen am ehesten in einen sachlichen
Zusammenhang bringen, unbeschadet der etymologischen Wurzel. Bindeglied zwischen
den beiden Texten der Ilias sind jene Eidesformulare, in welchen die Schwurgétter —
Augenzeugen fiir den Eid und Garanten fallen hier zusammen — als ioTopeg bezeichnet
werden (im athenischen Ephebeneid, Lyk. Leokr. 77, und im hippokratischen Eid), und
jene bootischen Geschiftsurkunden, in welchen oTopeg als Geschiiftszeugen und
Garanten auftreten (Schwyzer, Dialect. Gr. ex. 492, 503a, 523; in 491,19 garantiert
sogar der Gott Asklepios fiir eine Freilassung — niheres s. Symposion 1985,
56 Anm. 5).

Mein Losungsvorschlag: Agamemnon ist als Garant fiir den Wetteinsatz anzusehen,
mit dem foTwp in der Gerichtsszene verlangen die Parteien, daB jhr Streit durch Anrufen
einer Schwurgottheit beendet werde; beide Teile driingen sich zum streitentscheidenden
Eid. DaB das dicaleiv der Gerontes nichts anderes ist, als das Formulieren des jeweils
passenden Eides, folgt aus der parallelen Stelle Y 581-585, dem Streit um die
Wettkampfpreise nach dem Wagenrennen. All das habe ich schon seit Jahren versucht,
verstindlich zu machen (ZSSt.Rom 87, 1970, Symposion 1985; leider liegt eine
ausfiihrliche Fassung seit 1989 bei unseren Londoner Kollegen zum Druck — aber unsere
Disziplin hat einen langen Atem. — DaB ich hier auf den anregenden Aufsatz von R.
Westbrook, The Trial Scene in the Iliad, HavStudCIPh 94, 1992, 5376, nicht eingehen
kann, versteht sich von selbst. Seine Doméne ist der Vergleich mit den altorientalischen
Rechten: Den Gegenstand des Streites faBt er #hnlich auf wie Herr und Frau
van Effenterre, doch driickt er sich vor der Erklirung des ioTwp, 75 Anm. 69; immerhin
unterstreicht er, 64 Anm. 31, die Bedeutung des Eides im ProzeB.)

Blicke ich am SchluB nochmals auf unseren als Kostbarkeit gehiiteten Schild,
cakog pEya Te oTiBapdy Te, finde ich noch ein winziges Detail, das die Gerichtsszene
Z 505 und den Streit nach dem Wagenrennen Y 567f. miteinander verbindet: Der
Gutsherr, der soeben als Geron auf der Agora mit seinen Pairs im politischen Wettstreit
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lag, steht still und fréhlich als Basileus bei der Getreideernte unter seinem Gesinde, nicht
die lange Pfeife, sondern das unvermeidliche Szepter(!) in Handen (3 556f.). Auch die
Herolde(!) fehlen dort nicht. Was machen sie? Sie bereiten die festliche Mabhlzeit. Damit
schlieBe ich in Verbundenheit mit unseren beiden Symposiarchen diese bescheidenen

Bemerkungen.






Peter Siewert (Wien)

Eine archaische Rechtsaufzeichnung
aus der antiken Stadt Elis
(Tafel)

1. Zur Forschung

Aus den tiber tausend publizierten Inschriften aus Olympia und den etwa hundert
verdifentlichten Texten aus dem iibrigen Gebiet der Landschaft Eleial sind nicht wenige
von rechtsgeschichtlichem Interesse. Diese bewegen sich in drei Bereichen: Wihrend die
zwischenstaatlichen Vertrige vor allem dank der vorbildlichen Editionsreihe der
"Staatsvertrige des Altertums"? in der Forschung angemessene Aufmerksamkeit finden,
und nun das Gebiet des olympischen Wettkampfrechts durch die neugriechische
Dissertation von Konstantinos Frankandreas eine umfassende Behandlung gefunden hat,
die allerdings noch unpubliziert ist3, gibt es fiir den dritten Bereich: das Recht der Eleer,
im Gegensatz zu ihren Institutionen* meines Wissens keine systematische Behandlung
und nur wenige Einzeluntersuchungen, meist nur einzelner Inschriften. So analysiert z.B.
1982 LK. Karnezis in einigen Inschriften die Adoption im antiken Elis3 und R. Koerner
in gréBerem Zusammenhang Beamtenvergehen und -strafen auch in einigen elischen

1 Vel. IvO = W. Dittenberger, K. Purgold: Die Inschriften von Olympia (Olympia V), Berlin
1896; H. Taeuber: Elische Inschriften in Olympia, in: A.D. Rizakis (Hg.): Achaia und Elis in der Antike,
Akten des 1. Internationalen Symposiums (Meletemata 13), Athen 19-21. Mai 1989, Athen 1991, 11-
113, und P. Siewert: Die Inschriften der Landschaft Eleia ohne Olympia, ebd. 105-107; der dort (S. 106 £.)
erwiihnte Schiedsspruch elischer Richier im Grenzstreit der phokischen Stidte Phanoteus und Stiris ist
inzwischen verdffentlicht durch D, Rousset, Ph. Katzouros: Une délimitation de frontiere en Phocide,
BCH 106, 1992, 197-215.

z Bd. 2 bearbeitet von H. Bengtson, Miinchen? 1975; Bd. 3 von H.H. Schmitt, Miinchen
1969.

3 To vouird xaBeoTwg Twv OAupmiakdv Aywvwy oTv apxoidTnTa. Diss. Athen 1991;
zum gleichen Thema P. Siewert: The Olympic Rules, in: Proceedings of an International Symposium on
the Olympic Games, 5.-9. Sept. 1988, hrsg. von W. Coulson, H. Kyrieleis. Athen 1992, 113-117.

4 K.-W. Welwei: Die griechische Polis. Stuttgart 1983, 283-285; N.F. Jones, Public
Organisation in Ancient Greece, Philadelphia 1987, 142-145; M.B. Sakellariou: The Polis-State
(Mecletemata 4), Athen 1989, passim, s. Index S. 500 s.v. Elis, Eleians,

3 H "maidwoic” eig Apxaiav HAciav, EEEM (= EneTnpic ETaupeiog Hheaxdw MeheToow) 1,
1982, 259-268.
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Texten5, jedoch ohne die fiir Elis oder Olympia geltenden Merkmale zusammenzufassen.
Dies geschieht auch nicht in Koerners postumer, gerade erschienenen Edition und
Kommentierung frither griechischer Inschriften, in der er allerdings eine neue wertvolle
Grundlage zum rechtshistorischen Verstéindnis von acht Urkunden aus Olympia schafft’.
D. Penna interpretierte die umstrittene elische Rhetra IvO 2 nicht wie etwa Koerner? als
Privilegienverleihung an einen Patrias, sondern als Gesetz zum Schutz der Mitglieder
eines gentilizischen Personenverbandes (matpid) und ihres Eigentums vor der Selbsthilfe
eines Geschadigten oder seiner entsprechenden Personengruppe?; diese Urkunde zeige
damit den Beginn der staatlichen Jurisdiktion beim Ubergang vom Stammstaat zum
Poliss;taal der Eleer!0. Penna (S. 230) setzt deshalb diese Inschrift unter groBziigiger
Geringschitzung von Jefferys!! unwiderlegter Schriftdatierung (475-450 v.Chr.) um ein
Jahrhundert frither in das erste Viertel des 6. Jh. DaB dies nicht richtig sein kann, wird

die vorzulegende Bronze-Urkunde zeigen.
2. Der elische Riickgriff auf einen fritheren Gesetzestext in spitarchaischer Zeit

Ehe wir uns in die Friihzeit elis::her Rechtsaufzeichnungen begeben, sei gezeigt,
daB die Eleer in der spitarchaischen Periode auf eine lingere Tradition schriftlicher
Rechtskultur zuriickblicken. Eine leider sehr unvollstindig erhaltene Bronze-Tafel (IvO 3)
aus dem frithen 5. Jh.12 enthilt die Bestimmung, daB T& ikauo = die Strafen (oder nach
Koemer!3: die Rechtssatzungen) gemif der alten Rechtsurkunde gelten sollen (Z.5: [1]&
Lixona kal(T) TO ypbpog Tapyaiov eie xa.) Wie alt "die alte Rechtsaufzeichnung” zum
Zeitpunkt ihrer offenbar teilweisen Novellierung war, und wo sie sich befand, ist nicht
gesagt. Die Nennung von Damiorgen, Bule und Volksversammlung und die spezifisch
elische, sonst im Alpheios-Tal anscheinend uniibliche Verwendung des Zeta anstelle des

6 Beamtenvergehen und deren Bestrafung nach frithen griechischen Inschriften, Klio 69, 1987,
464 {.; 474; 492, 495 f.; 496.

7 Inschriftliche Gesetzestexte der frithen griechischen Polis, Koln - Wien - Weimar 1993, Nr.
36-44 = IvO 1-5; 7; 16. Ich verdanke der Freundlichkeit Gerhard Thiirs die Einsichtnahme in die hier
cinschligigen Teile des Werks vor der Veroffentlichung.

8 Vier frithe Vertrige zwischen Gemeinwesen und Privatleuten auf griechischen Inschriften,
Klio 63, 1981, 190-194.

9 Alcune osservazioni sulla Rhetra degli Elei (IvO n.2), Annali della Facolta di Lettere e
Filosofia, Perugia 25 (n.s. 9) 1987/88, 218-231,

10 Penna a.0. 229 f.; vgl. 224,

' LSAG? = L.H. Jeffery: The Local Script of Archaic Greece. Revised Edition with
Supplement by A.W. Johnston, Oxford 1990, 220, Nr. 15; 218 f.

12 LSAG2 (s.0.A. 11) 220, Nr. 15, "c. 4757" (v. Chr.).

13 Koemer (A. 7) Nr. 38.
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Deltal# lassen den Staat der Eleer als Urheber von IvO 3 erkennen, der damit auch fiir
ErlaBl und Aufzeichnung des genannten alten Gesetzes verantwortlich war. DaB die friihen
Rechtsaufzeichnungen der Eleer nicht in Olympia, sondern in der Stadt Elis aufbewahrt
wurden, ergibt der dortige Fund der bisher #ltesten elischen Rechtsurkunde, die nun

vorgelegt werden soll.
3. Fund und duBere Merkmale der Bronzeurkunde von Elis

Am 4. Mai 1914 kam bei den sterreichischen Ausgrabungen in Elis unter Otto
Walter im Siidteil der dortigen Agora iiber der nordéstlichen Mauer des sog. Propylon
das Fragment einer Bronzetafel zusammen mit iiberwiegend weiblichen Terra—
kottafigiirchen und anderen Weihgaben zum Vorschein!S, Die bis jetzt unpublizierten
Votive und die Urkunde scheinen aus dem wohl nahegelegenen Heiligtum einer Géttin zu
einem noch unbestimmten Zeitpunkt - vielleicht erst in der hellenistischen Periode - in
diese Opfergrube sekundir verbracht worden zu sein.

Von der glinzend polierten, dunkelgriin patinierten Bronze-Tafel, die ca. | mm
stark, oben 9,2, unten 6,8 cm breit und 9,6 cm hoch ist, blieb der originale Rand unten
und, wenn auch mit stirkeren Ausbriichen, auch oben erhalten. Beide Seiten sind
abgebrochen, &fters im Verlauf von Senkrechthasten dortiger Buchstaben. Die
(unvollkommen gereinigte) hell bis dunkelgriin patinierte Riickseite ist glatt. Da Spuren
einer anderen Funktion fehlen, scheint die Tafel eigens zur Aufnahme dieses Textes
hergestellt worden zu sein. Reste feiner Ritzlinien sind schwach zwischen allen Zeilen
erkennbar; am deutlichsten ist eine doppelte Ritzlinie zwischen Z. 2 und 3 auf deren linker
Hilfte wahrzunehmen (auf dem Foto nicht sichtbar). Diese Zeilenlinien dienten dem
Schreiber zur Einhaltung sehr gleichmifiger Zeilenhthen von ca. 1,7 cm.

14 Iyv02; AM 106 (1991) 81f Nr. 4-8; J. Mendez Dosuna: On <Z> for <A> in Greek Dialectal
Inscriptions, Die Sprache 35, (1991-1993) 83-85.

15 Tagebuch; Vgl. Q. Walter OJh 18, 1915, Beibl. 61-63 und AD I, 1915 Parart. 69. Ich danke
dem Osterreichischen Archiologischen Institut und Frau Dr. Veronika Mitsopoulos-Leon fiir die
Publikationserlaubnis und Information aus den Grabungsunterlagen, ferner dem Bundesministerium fiir
Wissenschaft und Forschung, das die Autopsie dieser und anderer Inschriften in Elis ermbglichte. Zum
Fundort s.u. § 9 u.A. 36. Das Propylon liegt zwischen Bau H und Bau D auf dem Plan von F. Tritsch,
die Agora von Elis und die altgricchische Agora, OJh, 27, 1932, 69, Abb. 78; bei N. Papachatzis,
Nouoaviou ‘EAradog Nepifiynoig, Bd. 3 [= Paus. B. 4-6] Athen 1979, auf dem Plan 8. 396 zwischen

Bau 12 und Bau 13.
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Bronzetafel (Elis, 6st. Grabung 1914, Inv. Nr. 251) Zeichnung P. Siewert

Wihrend die Omikra einheitlich rund sind und 0,8 ¢cm messen, sind die Buchstaben
mit Senkrechthasten ganz unterschiedlich hoch, am hschsten in Z. 4 mit 1,8 cm des Ny
und des Iota (2. und 3. Buchstabe von rechts, wihrend z.B. in Z. 1 das Iota 1,0 cm miBt.
Da viele Hasten auch nicht ganz geradlinig erscheinen (z.B. am rechten Rand), sondern
ganz leichte Kriimmungen zeigen, ergibt sich, daB die geraden Hasten nicht mit
verschieden breiten MeiBeln eingeschlagen wurden, sondern mit einem Stichel eingraviert
sind; die schwieriger zu gravierenden Rundbuchstaben sind jedoch mit einem RingmeiBel
eingepunzt und dringen deshalb nicht so tief ins Metall wie die geraden gravierten Hasten.
Das gleiche Verfahren, EinmeiBelung der Rundbuchstaben und Gravierung der iibrigen
Schriftzeichen liegt - wie der Augenschein lehrt- z.B. in dem in Olympia gefundenen
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Vertrag zwischen Sybaris und den Serdaiern vor!6; dagegen scheinen die archaischen
lokalen oder elischen Bronze-Urkunden in Olympia meist gemeiflelt zu seinl?. Die jeweils
aus drei runden Punkten bestehenden Interpunktionszeichen der neuen Urkunde sind mit
einer wohl nagelartigen Spitze eingedriickt oder eingeschlagen, also ebenfalls nicht
graviert.

Die bustrophedon eingetragene Schrift beginnt (Z. 1) ungewohnlicherweise von
links nach rechts, wihrend sonst frithe Inschriften aus Olympia - seien sie einzeilig oder
bustrophedon geschrieben!8 - meist von rechts nach links beginnen. Der rechtslinfige
Beginn eines Bustrophedon-Textes weist auf die spitere Phase dieses Schreibstils, der in
den Rechtstexten aus Olympia ca. 525 v. Chr. endet!®. Zwar dreht der Schreiber die
nicht-symmetrischen Buchstaben (z.B. E, K) jeweils konsequent nach der jeweiligen
Schreibrichtung, setzt aber ohne Riicksicht auf sie den Mittelstrich des Alpha
durchgehend etwa im rechten Winkel zur linken Schréghaste und damit von links nach
rechts geneigt zwischen die Schréghasten; d.h. er verwendet nur eine (die rechtslaufige)
Form des Alpha fiir beide Schreibrichtungen. In Z. 2 stellen der zweite und der vierte
Buchstabe von rechts ein San (anstelle von Sigma, s.u. § 5) dar, wobei der lange
Anstrich einmal links, einmal rechts am Buchstaben angesetzt ist. Richtig im Sinn der
linksldufigen Schreibrichtung dieser Zeilen ist nur der 4. Buchstabe von rechts, das San
an der 2. Buchstabenstelle ist rechtsldufig. In diesen VerstéBen gegen den Bustrophedon-
Stil kiindigt sich die Tendenz zu einem gleichbleibenden (rechtsliufig orientierten)
Buchstabenbild und damit zu einer einheitlichen Schreibrichtung an.

16 7. Olympia-Bericht 207-210; Tf. 86,2; halbrunde Buchstaben, wie Delta oder Rho, sind
graviert; auf der hier vorzulegenden Urkunde ist jedoch der einzige vorkommende halbrunde Buchstabe
Gamma in Z. 3 mit dem leicht schrig gehaltenen RingmeibBel eingeschlagen.

17 Untersuchungen iiber die Beschriftungstechniken von Bronzeblechen sind ein Desiderat.

18 Linksliufige einzeilige Gerdtinschriften aus Olympia auf Helmen, GefiBen, Werkzeugen u.a.
z.B. AM 106, 1991, 82, Nr. 8 u. 9; zwei archaische Helme, AM 106, 1991, Tf. 4; IvO 629; SEG 22,
345 (dazu SEG 34, 331 u. LSAG? 456, Nr. 30a). Bustrophedon-Texte, linksliufig beginnend, die noch
unpublizierten Bronzeurkunden B 1292; B 7962 und B 6901; vgl. auch IvO 717, Z. 1-2; rechtsléiufig
beginnend wie hier auch die unpublizierte Bronzeurkunde B 6076. Allgemein iiber Schreibrichtungen und
Bustrophedon LSAG? 43-49,

19 LSAG? 219; 220 Nr. 2.
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4. Text, Ubersetzung und kritischer Apparat

___]JMON : éa - & Lika - A[ _ __
__ _18oaq ka ; ATIET[ _ _ _
——_]JOIFEQITAN : ¢ {ilacvag (7) _
——Jrai pé Foli) Ea s A[_ __
——_)ONON p& Zilalon (7) _ _ _

R A N
moR W R =

1 "... (einer bestimmten Person oder Personengruppe) soll das
Urteil (oder: der Prozef) sein (obliegen)
alle welche (?) --------
3 ... (wenn die) zwei (Amtstriger etwas Bestimmtes tun oder
unterlassen) soll der Richter (7)
4 ... wenn (ein bestimmter Gegenstand oder Sachverhalt oder
Zustand) ihm nicht gehirt (oder: nicht zuteil wird) ...
5 ... soll er nicht Recht sprechen (7) ..."

Z. 1, 1. Bst (=Buchstabe): Senkrechthaste des My verlduft in Bruchkante; letzter Bst (A) nur
schwach, aber eindeutig sichtbar.

Z.2, 1. Bst links: Senkrechthaste eines schmalen Tau verlauft in Bruchkante,

Z. 3, 1. Bst links: Senkrechthaste in Bruchkante des halben Omikron nicht erkennbar, aber Phi
oder Rho nicht auszuschlieBen.

1. Bst rechts: Die sehr geradlinige Bruchkante im Zeilenbereich lift die Senkrechthaste eines
Epsilon, Jota, Kappa, My, Ny, Pi, Rho oder San vermuten. Wegen Z. 1 (& Cika) ist Kappa, also {ix[ zu
erwigen.

Z. 4, 1. Bst rechts. Senkrechthaste verléuft in Bruchkante; méglich Iota oder San, die beide an dem
(wegen der nachfolgenden Interpunktion anzunehmenden) Ende des Wortes stehen konnten.

Z. 4, linker Rand: Schrighaste verlduft in Bruchkante; an deren oberen Ende Reste einer
iiberschneidenden zweiten Schriighaste erhalten, gemiB dem hier beniitzten Alphabet und dem vorliegenden
Wortlaut nur Alpha méglich, jedoch in etwas abweichender Stellung gegeniiber dem rechis daneben
stehenden Alpha, vgl. aber das shnliche Alpha vier Bst weiter rechts.

Z. 5, linker Rand: vor dem Omikron in waagrecht verlaufender Bruchkante vielleicht rechter Teil
des Querstrichs eines hohen Tau oder eines Zeta,

Z. 5, rechter Rand: in Bruchkante Senkrechthaste deutlich,von den zahlreich méglichen Buchstaben
ist wie am rechten Rand der Z. 3 aufgrund von Z. 1 ein Kappa und damit ein Verb, Adjektiv oder

Sustantiv von der Wurzel {ik- = Bik- am wahrscheinlichsten,
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5. Die Verwendung des San im Elischen

Der elische Charakter der Urkunde ergibt sich nicht nur aus seinem Fundort,
sondern aus typischen Dialektmerkmalen wie dem Gebrauch des Zeta anstelle des Delta
(Z. 1; 3; 5), Psilose (Z. 1; 3) u.a., und aus der elischen Schrift20, insbesondere aus dem
halbrunden Gamma (Z. 3). Die auffillige Ausnahme ist der Gebranch des My-éhnlichen
San anstelle des Sigma (Z. 2), wihrend sonst bisher alle sicher elischen Inschriften in
Olympia, Elis oder sonst irgendwo das Sigma verwenden2!. Die nichstgelegene
Landschaft, in der das San iblich war, ist Achaia?2. Es gibt in Olympia einige Inschriften
des 7. und frithen 6. Jh. im achdischen Alphabet, die importiert oder lokal-pisatischer
Herkunft sein konnten23, doch fehlen diesen die Merkmale elischer Sprachform oder
Herkunft. So muf vorerst offenbleiben, ob der Gebrauch des San in Elis auf eine frithere
Verbreitung der achiischen Schrift zuriickgeht, ehe sich in Olympia und Eleia aus
Arkadien kommend das im wesentlichen lakonische Alphabet durchsetzte24, oder ob das
San nachtréglich infolge der Niihe zu Achaia in die Schrift der Siedlung Elis eingedrungen
ist.

6. Datierung der Schrift

Wiihrend im 5. Jh. die Breite der Buchstaben sich etwa ihrer Linge niihert, sie also
nahezu quadratisch werden, sind vor allem Buchstaben des 8. und 7. Jh. extrem schmal
und hoch ("Spinnenschrift"25). Epsilon, Digamma, Kappa, Ny, Pi dieser Urkunde sind
drei- bis fiinfmal héher als breit. Keiner der publizierten und der mir bekannten
unpublizierten elischen Bustrophedon-Texte aus Olympia oder Elis selbst zeigt derartig
altertimliche Buchstabenformen. Der einzige publizierte, bustrophedon geschriebene Text
(IvO 1} wird von Jeffery mit guten Griinden in die Zeit um 525 gesetzt26. In dessen
Schrift verhalten sich Breite und Linge der gleichen Buchstaben etwa wie 1:2 oder 2:327.

Neben den genannten hochaltertiimlichen Buchstaben zeigt unsere Inschrift aber
auch 'moderne’ Ziige, die schlieBlich fiir die Datierung maBgeblicher sind, wie das breite
Alpha und San, und die schon behandelten Indizien einer latenten Tendenz zur

20 Dazu LSAG? 206f; 216ff.

21 Vgl zB. IvO Iff; LSAG? 206f; 216ff; zum Gebrauch von San statt Sigma LSAG? 33.

22 LSAG?248f; 221-4, Tf. 44,

23 Vgl. Verf., Die friihe Verwendung und Bedeutung des Ortsnamens 'Olympia’. AM 106, 1991,
S. 65, Anm. 3, §. 66, Anm. 10.

24 LSAGZ?208.

25 Bezeichnung und wichtige neue Kriterien zur Schriftdatierung bei H.R. Immerwahr: Attic
Script, A Survey, Oxford 1990, 15-18.

% LSAG2 220 Nr.2; 219.

27 Nach der Facsimile-Zeichnung in IvO.
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rechtsldnfigen Schreibweise (s.0. § 3 Ende). Die Formen der Buchstaben und ihre
UnregelméBigkeit in der Breite und Héhe, die Verwendung des altmodischen San und die
starke Interpunktion entsprechen am besten den peloponnesischen Bustrophedon-
Inschriften der ersten Hilfte des 6. Jh. v. Chr.28, Damit ist diese Tafel deutlich Alter als
alle bisher aus Olympia bekannten Urkunden ("Rhetrai") und wohl eines der friihesten
Schriftzeugnisse der Eleer iiberhaupt25.

7. Kommentar

DaB hier ein Gesetz vorliegt, zeigen die typischen Optative elischer Rechtsregeln in
Z. 1; 3; 4; die Formel ai pa Z.4 "wenn nicht" und die Verwendung von Sikn in Z.1 &
Lika und seiner Ableitung Z.3 vielleicht 6 {ik[acTdg?] und Z.5 vielleicht eine Verbalform
p& Lik[alon?].

Z. 1: Der Ausdruck éa & lika findet sich fast gleichlautend und in gleicher
Wortstellung in IvO 7, wo es in der Ubersetzung Koerners30 heiBt (Z.2): "Wenn aber
ciner gegen das Gesetz urteilt, soll das Urteil ungiiltig sein (&Tehéq k' ¢ie & Sika); far
und eie sind mehrfach bezeugte, wohl gleichwertige Varianten fiir den elischen Optativ
von efvai3]. Der verlorene Teil der ersten Zeile kéinnte eine nihere Bestimmung enthalten
haben, welchen Organen die Aufgabe des Urteilens zukomme oder unter welchen
Umstédnden oder Voraussetzungen ein ProzeB zu fiihren sei.

Z. 2: Das OZAZ konnte eine feminine Partizipialendung im Genetiv Sing. sein
(vgl. IvO 7,3: & 8¢ FpaTpa & Bapoocia Tedeia efe Sikddooa). Auch ein maskulines
Partizip im Nominativ des Aorist eines Verbums auf -6w kiime in Frage32, Doch etwas
mehr Wahrscheinlichkeit kann wegen des nachfolgenden ka der Vorschlag von
F. Gschnitzer (s.u.) beanspruchen, hier das weibliche Relativpronomen Soag 'wie groB',
‘wie viel(e)', sei es im Genetiv Sing. oder im Akkusativ Plur., anzunehmen33. Worauf

28 LSAG?Tf. 20, Nr. 18; Tf. 24, Nr. 5; Tf. 25, Nr. 6; 8; Tf. 26, Nr. 7; Tf. 27, Nr. 9.

2 Die iltesten sicher elischen Inschriften sind Kessel- und Geriteweihungen ausdriicklich "der
Eleer": in Olympia AM 106, 1991, 82, Nr. 8 (linksldufig und #ltere, kleine Omikra), Nr. 4-7
(rechtsliufig, jingere, groBe Omikra) mit jiingeren Buchstabenformen, die der 2. Hilfte des 6. Jh.
angehdren. Ein Teil dieser Gerite auch bei W. Gauer: Die BronzegefiBe von Olympia, Teil I (Olympische
Forschungen 20) . 181 Le 26 (= AM 106, 1991, 82, Nr. 8), S. 184 Le 38 (= AM 106, 1991, 81, Nr. 4),
S. 184 Le 39 (= AM 106, 1991, 82, Nr. 6, Taf. 9,1).

30 Nr. 37 (ob. A. 7).

31 vglzB.Iv0 3; 4 7; 9.

32 Vgl. zB. in IvO 13 mehrere Formen von Tiude = Tipco.

3 Vgl fooa xa GoTapwv yivwvTor im elischen AmnesticbeschluB Z. 7f. OTh 1, 1898, 199 =
C.D. Buck, The Greek Dialects, Chicago 1955, S. 262, Nr. 65; iiber das Nebeneinander der Varianten -aic
und -a¢ (z.B. IvO 3,4 u. 4,3) fiir den Akk. Plur, Fem. im Elischen Buck S. 68 § 78.
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sich das doag bezog - etwa auf zukiinftige {icai 'Urteile’ oder 'Prozesse’? - 148t die
Liickenhaftigkeit des Textes nicht erkennen.

Z. 3: In OITEOITAN ist die reguldre Optativform eines Duals erkennbar, der
entweder in einem Wenn-Satz mit ai aussagte, falls zwei Leute etwas titen oder
unterlieBen, dann solle der Richter(?) (& lixlaoTéc?] oder Lik[aoTép?] oder &
Lilalov?) agieren, oder der Satz endete mit der Interpunktion nach dem Dual mit dem
Gebot, daB zwei Leute etwas tun oder unterlassen sollten, und die nachfolgenden
Buchstaben gehoren zu einem neuen Gedanken. Die Zweizahl 148t vermuten, daB sie sich
auf zwei Triger eines Amtes bezieht. Die verlockende Korrektur [Sopui]ol{p)yeoiTav
(belegt in IvO 16, 16), wobei das eindeutige Iota zu einem Rho gefindert werden miifite,
verbietet sich jedoch angesichts der benachbarten Textliicke aus methodischen Griinden.
Mit allen Vorbehalten sei erwogen, da3 geméB Z. 3 der Richter handeln miisse, falls die
Tridger eines zweistelligen Amtes gemeinsam etwas (gegen ihre Pflichten?) tun oder
unterlassen.

Z.4: In ai ué Fo(1)34 £a sind erkennbar: "...wenn ihm (ein vorher genannter, uns
unbekannter Gegenstand oder Sachverhalt oder Zustand) nicht gehort” oder "nicht zuteil
wird33 ...." Es scheint vorher mit Bezug auf eine Einzelperson eine positive Bestimmung
gestanden zu sein, fiir deren Gegenteil oder deren Verletzung eine Konsequenz oder
Aktion, vielleicht eine Strafverhidngung angeordnet war. Auch wenn man das
Personalpronomen auf den in der vorhergehenden Z.3 vermuteten Richter bezieht, wird
der Sachverhalt nicht deutlicher. Angesichts der dhnlichen Formulierung in Z.1 wire auch
moglich, daB & ika als Subjekt dieses Satzes gedacht ist in dem Sinn: "falls ihm (dem
vorgeschenen Funktioniir) nicht die Urteilskompetenz gewihrt wird.”

Z. 5: Aufgrund der Z.1 und 3 146t sich annehmen, daB in p& {ik[ ebenfalls von
richterlicher Tatigkeit die Rede ist, sodaB etwa denkbar wiire "jemand darf nicht urteilen”
pé& Liklélon.... Bine andere, weniger in den Zusammenhang passende Moglichkeit wire,
daB ein Sachverhalt als "rechtswidrig" (u& Zix[auov]) gelten solle.

8. Gesamtinterpretation

Angesichts der zahlreichen offenen Probleme fragt sich, was sich mit einiger
Sicherheit an diesem Text feststellen 146t

34 Zu diesem, im Elischen bisher nicht, jedoch bei Homer und in anderen westgriechischen
Dialekten bezengten Personalpronomen LSJ. s.v. o, ol. &; Buck, §118, 1.4; zur haufigen Elision im

Elischen vgl. Buck §91; 94, 9; 240, 7. .
35 Zu diesem eTvon mit Dativ vgl. IvO 4,1: To1 Zé xa Beoxdror Blalp)pols #a). altd: xai

%peudToig "dem Theokolos aber soll [Sicherheit] sein, ihm und (seinem) Vermdgen" nach Koerner (A. 7)
Nr. 39. )
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1) Kein Wort zeigt eine religiose Firbung, nichts ist iiber eine Gottheit oder Opfer
erkennbar. Obwohl zusammen mit Votivgaben gefunden, trégt dieses Bronzeblech kaum
eine lex sacra.

2) Positiv betrachtet, weisen mehrfache Ausdriicke des Wortstammes von &ikn
darauf hin, da die Modalititen der Urteilsfindung oder Kompetenzen von Richtern
(8ixaoTai) in dieser insgesamt nur fiinf Zeilen umfassenden Urkunde geregelt wurden.

3) Der Dual in Z.3 14Bt ferner an eine Abstimmung der richterlichen Titigkeit mit
den Funktionen anderer elischer Behtrden denken,

9. Der Publikationsort

Die mitgefundenen Weihgaben weisen auf die Aufstellung oder Aufbewahrung der
Urkunde in einem nahegelegenen Heiligtum einer weiblichen Gottheit. In Frage kommt
vor allem das Heiligtum der Aphrodite, das Pausanias (6,25,1) bezeugt und das nahe dem
Fundort zu vermuten ist3. Zwar sind in Elis bisher keine weiteren Inschriften des 6. oder
5. Ih., doch geniigend (allerdings kaum publizierte) Reste gefunden, die zeigen, da8 sich
dort in archaischer Zeit ein oder mehrere Heiligtiimer und eine Siedlung befanden37.

Obwohl der Synoikismos von Elis, der diesen Ort zur Hauptstadt der Eleer machte,
erst fiir das Jahr 471 iiberliefert ist38, [4Rt die Aufbewahrung der staatsrechtlichen
Urkunde vermuten, daB diese zentral in der Landschaft gelegene Siedlung
iiberraschenderweise schon im frithen 6. Jh. eine hauptstidtische Funktion in der
Gemeinschaft der Eleer ausiibte.

Der Fundort dieses Gesetzes im Siid-Teil der von Pausanias (6,24, 1ff.) bezeugten
Agora ldBt vermuten, dal dort schon im frithen 6. Jh. - also vor dem Synoikismos von
Elis - Gerichtssitzungen (zumindest solche von gesamtstaatlichem Interesse) stattfanden,
wie dies auf archaischen Agorai tiblich war39. Somit 148t sich die Existenz der Agora von

Elis schon in die hocharchaische Zeit zuriickdatieren, was zugleich auch die Nachrichten

36 F. Tritsch: Die Agora von Elis und die altgriechische Agora, OJh 27, 1932, Plan S. 68: die
Bronzetafel wurde bei dem unmittelbar siidlich von Bau H gelegenen Propylon gefunden (das auf dem Plan
gezeichnet, aber nicht benannt ist) s.0.A. 15, Zum Propylon Tritsch 73,

37 N. Yalouris: Elis, in: R. Stillwell, W.L. MacDonald, M.A. McAllister (Hgg.): The
Princeton Encyclopedia of Classical Sites, Princeton N.J. 1976, 299; Ders.: "Hhig. méAig-kpaTog,
Athen, im Druck, Kap. III (Ich danke dem Verfasser fiir die freundlich gewiihrte Einsicht.)

38 Diod. 11,54,1; Strabo 8,3,2 (336). H. Swoboda: Elis, Geschichte, RE 5 (1905) 2393. Jones
(A. 4) 144; 145.

39 Vgl F. Kolb: Agora und Theater, Volks- und FestversammIlung, Berlin 1981, Tahelle S.
108f.; ferner S. 2; 3; 11; bes. 83f. Private Prozesse der Eleer entschicden zur Zeit des Polybios
umherziehende Richter Plb. 4, 73,71,
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tiber dort oder nahebei befindliche uralte Bauten (Grab des Oxylos und des Achill) und
dort stattfindende Zeremonien (z.B. der 16 "heiligen Frauen") glaubhafter macht40,

10. Olympia als Publikationsort elischer Staatsurkunden

Etwa um 570 v.Chr. eroberten die Eleer die Pisatis und iibernahmen die Leitung der
olympischen Spiele*!. Im mittleren Drittel des 6. Jh. setzen in Olympia Urkunden in
elischer Schrift und Dialektform ein42, die den dortigen Zeus-Kult*3 oder die
olympischen Agone#* oder die Verwaltung oder Politik des elischen Staates#S betreffen.
Das Zeus-Heiligtum wurde damit Publikationsort des elischen Staatswesens und als
Empfinger von Tributen Lepreons an die Eleer46 eine Art Staatskasse. Die Eleer haben
demnach das den Pisaten abgenommene, prestigetrichtige Olympia mit einigen
"Hauptstadtfunktionen" ihrer Staatsverwaltung ausgestattet, was auch den AnlaB fiir die
Errichtung des archaischen Buleuterion” und des Prytaneion#® gegeben haben mag. Da -
wie frither erwihnt (s.0. § 3) - die elische Urkunde IvO 3 die Giiltigkeit einer fritheren
Rechtsaufzeichnung bestitigt, 148t sich vermuten, daB in Elis iltere Urkunden wie die hier
vorgelegte aufbewahrt wurden. Elis ist demnach bis zur Gewinnung Olympias schon ein
Zentralort der elischen Staatsgemeinde und Publikationsstelle ihrer Rechtsaufzeichnungen
gewesen. Somit laBt sich die Entstehungszeit der Urkunde aus Elis (s.o. § 6) wohl auf
ca. 600-570 v. Chr. einschriinken, d.h. auf die Zeit, ehe Olympia Publikationsort des

_elischen Staates wurde.
11. Der Beginn von Rechtsaufzeichnungen bei den Eleern

Etwa um die Mitte des 7. Jh. beginnt bekanntlich der Einzug der Schriftlichkeit in
griechische Staatsorganisationen und damit das Zeitalter der Gesetzgeber und

40 ygl. Paus. 6,23,3. 24,1. 9 und 5,3,3f, tber den ersten Synoikismos durch Oxylos; V.
Mitsopoulos: Nochmals: "Afie Talpe und die sechzehn heiligen Frauen, AM 99, 1984, 275-290,

41 E. Meyer: Pisa, Pisatis, RE 20 (1950) 1751 f.

42 Die friihesten Urkunden werden vom Verfasser zur Publikation vorbereitet.

43 ZB.IVO ;5 14,

44 I Ebert, P. Siewert: Eine archaische Bronzeurkunde aus Olympia mit Vorschriften iiber
Ringkampfer und Kampfrichter, 11. Olympia-Bericht, im Druck.

45 IvO 2; 3; 9; Kultisches und Staatsrechtliches in IvO 4; 7.

46 Thuk. 5,31,2 = Staatsvertriige IT (A. 2) 164,

47 A. Mallwitz: Olympia und seine Bauten, Darmstadt 1972, 93. H.-V. Herrmann: Olympia,
Heiligtum und Wettkampfstitte, Miinchen 1972, 104 f.

48 Mallwitz 127; Herrmann 232, A. 257.
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Rechtsaufzeichnungen9. Aristoteles, der in Olympia die Inschrift des Iphitos-Diskos
studierte’0 und eine Staatsverfassung der Eleer selbst oder durch Mitarbeiter verfaBteS1,
erwihnt in seinen "Politika” ein altelisches Gesetz, das die Zeitgenossen dem legendiiren
Konig Oxylos zuschrieben: dieses habe festgelegt, jeder Eleer miisse einen Teil seines
Landbesitzes unverpfindet lassen2.

An anderer Stelle des gleichen Werkes berichtet der Philosoph, daf es in Elis einst
(moTé€) eine sehr enge Oligarchie gab, deren Rat aus 90 lebenslinglichen Mitgliedern
bestand: Andere Oligarchen, die von den Amtern ausgeschlossen waren, hiitten diese
Verfassung gestiirzt und eine erweiterte Oligarchie eingefiihrt33. H. Swoboda datiert mit
ausfithrlichen Uberlegungen das Ende dieser strengen Oligarchie, von der die elischen
Urkunden keine Spur mehr zeigen, in den Anfang des 6. Jh.54, also gerade in die
Entstehungszeit unserer Urkunde. Aristoteles’ detaiilierte Nachricht von der
Verfassungsinderung diirfte anf Schriftquellen zuriickgehen, die er bei seinen eigenen
Forschungen oder mittelbar durch lokalhistorische Literatur (Hippias von Elis?)
kennenlernte.

Aus all diesem ergibt sich als Hypothese, dafl im friihen 6. Jh. eine politische Krise
zu der von Aristoteles erwahnten Verfassungsreform fithrte und in deren Folge die.
Anderungen in der elischen Staatsorganisation erstmals schriftlich fixiert wurden. DaB
Rechtsbestimmungen anldBlich der Bewiltigung konkreter, politischer oder sozialer
Krisen aufgezeichnet wurden, hat K.-J. Holkeskamp unliéngst betont>3, In diesen
politisch bedingten Zusammenhang der schriftlichen Fixierung administrativer Regeln
konnten demnach die Quelle von Aristoteles Nachricht iiber die Verfassungsiinderung und
die (nicht notwendig genau zeitgleiche) Aufzeichnung der wohl neuen prozeBrechtlichen
Bestimmungen unserer Bronzetafel gehtren. Moglicherweise zéhlt auch - wie erwihnt
(0. § 2 und § 10) - die in IvO 3 zitierte "alte Urkunde" zu diesen friihen 6ffentlichen
Aufzeichnungen in Elis infolge jenes Verfassungssturzes, Somit erlauben die Bronzetafel
und das Aristoteles-Zeugnis, die Anderungen der oligarchischen Verfassung als AnlaB fiir
die 6ffentliche Verwendung der Schrift und fiir die Aufzeichnung der neuen Regeln zu

erwigen.

49 M. Gagarin: Early Greek Law, Berkeley - Los Angeles - London 1986, 51 f., 129 f.
Allgemein K.-J. Hélkeskamp: Written Law in Archaic Greece, PCPhS 38, 1992, 87-117.

50 Plut. Lyk. 1,2.

51 Aristot, Fr. 450; 451 Rose.

52 Pol. 6,1319 a 12 ff.; Swoboda (A.23) 2423,

33 Pol, 5, 1306 a 12 ff.; Swoboda (A. 23) 2424 f.

54 8, vorhergehende Anm.

55 (A.49) bes. 93.
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12. Zum elischen Staatswesen in archaischer Zeit

In den "Dark Ages" wanderten bekanntlich - sei es durch Eroberungsziige oder
durch Einsickern - Triger des nordwestgriechischen Dialekts in die Peneios- und
Alpheios-Regionen ein36. Sie schufen sich im Zeus-Heiligtum von Olympia einen
gemeinsamen kultischen Mittelpunkt und bildeten die von U. Kahrstedt erschlossene
Amphiktionie von Olympia>7, deren Mitglieder - wie neuere Untersuchungen zeigen38 -
Kultgerdte ins Zeus-Heiligtum stifteten und sich wahrscheinlich als "Aitoloi"
bezeichneten3%. Inwieweit diese westpeloponnesischen "Aitoloi" einen Stammstaat
bildeten, sei dahingestellt. Jedenfalls entstanden nach der SeBhaftwerdung - durch die
unterschiedliche landschaftliche Gliederung bedingt - zwei territoriale Herrschaftsgebiete,
das der Eleer und das der Pisaten, die sich nach den von ihnen besiedelten Landschaften
benannten und von "Konigen" regiert6® wurden. Wihrend das pisatische Kénigtum erst
durch die Expansion der Eleer um 570 v.Chr. beseitigt wurde, bestand bei den Eleern
vermutlich schon im 7. Jh. die von Aristoteles iiberlieferte enge Oligarchie mit mehreren
Amtern und einer festgelegten Zahl von Ratsmitgliedern (s.0. § 11). Die Siedlungen
(8@ o) im Alpheiostal, soweit sie nicht von den expansiven Eleern annektiert wurden,5!
bekamen oder behielten ihre formale Selbstindigkeit, muBten aber gefolgschaftspflichtige
Bundesgenossen der Eleer werden, wie eine neue Bronzeurkunde aus dem spiten 6. Jh.
erschlieBen 1dBt62. Sie zeigt, daB die Mitglieder der darin genannten hegemonialen
Symmachie (Toi FaAeiol kai & gupayia) - wohl aufgrund ihrer alten amphiktionischen
Funktion - Mitwirkungsrechte im Bezug auf die olympischen Agone haben. Diese
elischen Symmachoi diirften nichts anderes darstellen als die von den Geschichts—
schreibern so bezeichneten Periokengemeinden der Eleer, die damit - wenigstens zur
Entstehungszeit jener Inschrift - formal nicht als untergeordnete 8auor des elischen
Staates, sondern als staatsrechtlich selbstindige, aber gefolgschaftspflichtige
Gemeinwesen zu betrachten sind.

Wihrend sich im Alpheiostal, wohl bedingt durch seine stark gegliederte
Hiigellandschaft, aus den aitolischen Ansiedlungen politische Kleinstaaten wie

56 DaB auch auf der siidlichen, spiiter triphylischen Seite des Alpheios der gleiche Dialekt wie
auf der Nordseite gesprochen wurde, zeigt die neue Biirgerrechtsverleihung aus Misi (SEG 35, 389).

57 Zur Geschichte von Elis und Olympia, NGG 1927, 160-162.

58 P. Siewert: Staatliche Weihungen von Kesseln und anderen Bronzegeriten in Olympia. AM
106, 1991, 81-84, Tf. 9; 1. Ebert, P. Siewert (A. 44)

59 Vgl, Pindar Ol. 3,12 f.; Bakchyl. 8,29 f.; Strabo 8,354; Tzetzes Chil. 12,363 dazu Ebert
-Siewert a.0.

60 Dazu P. Carlier: La royauté en Grace avant Alexandre, Strasbourg 1984, 408-411.

61 Vgl, E, Meyer: Pisa, RE 20 (1950) 1752.

62 Ebert - Siewert (A. 44)



30 Peter Siewert

Chaladrion, Skillus, Epitalion, Marganeis, Ledrinoi, Amphidoloi entwickelten63, sind
aus dem offenen, weithin ebenen Siedlungsgebiet der Eleer, der Koile Elis, keine
derartigen politisch selbstindigen Gemeinden zu irgendeiner Zeit bekannt®4. In der
duBerst fruchtbaren Landschaft Elis gab es eine Vielzahl von Siedlungen, Gauen, Dorfern
oder Demen®3, aber als einzige politische Organisation ist im markanten Kontrast zur
Pisatis nur der Staat der Eleer erkennbar; keine einzige der in Olympia gefundenen
Inschriften, die politische Einheiten in der niheren oder weiteren Umgebung nennen,
bezieht sich nachweislich auf eine Gemeinde des elischen Siedlungsgebietes (Koile Elis),
mehrere jedoch auf politische Gemeinden des Alpheios-Tales66,

Nach der von F. Gschnitzer unlingst dargelegten Typologie erfiillt der elische Staat
den Typ der "GroBpolis” mit zahlreichen LandgemeindenS7. Mit dem ebendort definierten
Typ des Stammstaates, der mehreren Poleis des gleichen Stammes politisch tibergeordnet
sei%8, hat der archaische Staat der Eleer, soweit er uns erkennbar ist, nichts gemein,
obwohl man ihn nicht selten als Stammstaat anspricht69,

Jedenfalls enthiillt die Bronzetafel aus Elis, daB das elische Gemeinwesen schon im
friilhen 6.Jh. einen festorganisierten Staat mit Behorden und einer geregelten
Rechtsprechung unter &ffentlicher Verwendung der Schrift darstelite. Dies zwingt zu
einem neuen Durchdenken unserer relativ reichlichen Quellen iiber diesen frithen,
wohlorganisierten Staat, den ein Chor der Eleer in einem von Simonides verfaBten
Zeushymnos als mohic {Ai6g) besungen zu haben scheint?. Die elischen Frauen und
Midchen sangen noch zu Pausanias Zeit regelmiBig einen Hymnos auf den “staats-
rettenden” Daimon Sosi-polis, bei dem die Eleer wichtige Eide leisteten und dessen Kult
in Olympia und in Elis gepflegt wurde; der Kult des Sosipolis dilrfte aufgrund seines
altertiimlichen Rituals und wegen dessen Rolle in Gffentlichen Eiden in die archaische Zeit
zurlickreichen’1, Somit 148t sich bei den Eleern der archaischen Zeit nicht nur ein
ausgebildeter Staat unter der Bezeichnung méAi¢, sondern auch ein ausgeprégtes

8 o 11; 16; 257; 930; AD 19, 1964, B' 169; Xen. Hell. 3,2,26: 2,30; 4,2,16.

64 Pylos und Kyllene gelten z.B. als Orte der Eleer, nicht als selbsténdige Poleis.

65 Yalouris (A. 22) 300; Strabo 8,336 .; Jones (A. 4) 145.

66  S.0.A. 61

67 Zum Verhiltnis von Siedlung, Gemeinde und Staat in der griechischen Welt, in: Stuttgarter
Kolloguium zur historischen Geographie des Altertums 2, 1984 und 3, 1987 (Geographica Historica 5)
Bonn 1991, 440 1.

68 Gschnitzer (vorhergehende A.) a.0.

6 Welwei (A. 4) 283; Ch. Veligianni-Terzi: Damiurgen. Zur Entwicklung einer Magistratur,
Diss, Heidelberg 1977, 17; 25; 162; Penna (A. 9) 230 f.

70 simonides Fr. 589 Page (= Himerios Or. 39,1 Colonna) "Hhsioi moTe TAS Zipwvibou
Mipag haBdpevol, §7e ¢mi Thv Micav ¥oreudev lpvw koopfoar Tov Aia, &nuogig pwvi Thv Aidg
néAiv mpo Aidg &8s v éxéeuov.

7' Paus. 6,20,2-6; 6,25,4; dazu, wenn auch wenig ertragreich, E. Kearns: Saving the City, in:
Q. Murray, S. Price (Hgg.): The Greek City, Oxford 1990, 323 ff,
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politisches GemeinschaftsbewuBtsein feststellen. Der Ausdruck napd Tég mélAiocl in
einem leider liickenhaften Kontext der schon mehrfach (§ 2 u. § 10) angefiihrten
Urkunde IvO 3 Z. 3 konnte Leistungen von seiten der elischen Staatsgemeinde gemeint
haben wie es in IvO 39 Z. 21ff: Tiuia ... 8ooa Toip &Ghhoip Tpofévoip kai

gUEPYETQIP UTIGPXEl TTapd Tap ToOAiop, der Fall ist,
13. SchluB

Zum SchluB sei gefragt, was die neue Urkunde fiir die Rechtsgeschichte bedeutet.
Der materielle Zuwachs an Kenntnissen iiber das elische Recht ist infolge der miserablen
Bruchstiickhaftigkeit des Textes minimal: er liegt allenfalls in der Wahrscheinlichkeit, daB
richterliche Kompetenzen geregelt wurden. Wichtiger diirfte die historische Dimension
sein, daB die Dokumentation des elischen Rechts’2 um mehr als ein halbes Jahrbundert
weiter in die Friihzeit und wohl nahe an den Beginn des dortigen o&ffentlichen
Schriftgebrauchs verlegt wird. Die Tafel zeigt, daB das elische Recht der spitarchaischen
olympischen Bronzeurkunden auf einer langeren schriftlichen Tradition beruht.

Reinhard Koerner sagt in seinem jiingst erschienenen Werk anliiiiich der Urkunden
von Olympia iiber Elis, "daB eine als abseits gelegen betrachtete Landschaft schon friih
eine hohe Rechtskultur entwickeln konnte; man wird gut daran tun, in Elis nicht nur ein
biuerliches, geistiger Regungen unfihiges Land zu sehen"73; an anderer Stelle™ lobt er
das "erstaunlich liberal(e)" Verfahren zur Verbesserung von Gesetzen in IvO 7, womit
"Elis ... schon friih (sc. um 500 v.Chr.) eine feste und brauchbare Form der
Gesetzesrevision entwickelte, zu der Athen erst im Jahre 403 im Nomothesieverfahren
fand."75

Bereits die Antike kannte das hohe Alter und Niveau der Rechtskultur der sonst als
verweichlicht, trunkstichtig und liignerisch verrufenen Eleer’S, Im Zusammenhang der
messenischen Geschichte steht bei Pausanias (4,28,4): "Die Eleer hatten in iltesten Zeiten
unter den Peloponnesiern die besten Gesetze" ('HAiclor ... T& piv modaidTaTo
gdvopwTaTor Medomovvnoiwy Aocav). Zumindest das hohe Alter, das T& pév

7 Es sei darauf hingewiesen, daB die sorgfiltigen, auf der Schriftentwicklung basierenden
Daticrungen der Bronzeurkunden von Olympia durch Jeffery LSAGZ, (A. 11) 216 ff.,, auch wenn sie
manche Unsicherheiten enthalten, nicht aufgrund rechtshistorischer Interpretationen des Inhalts und daraus
gewonnener Postulate umdatiert werden diirfen, indem aus fritheren, methodisch ebenso verfehlten
inhaltlichen Datierungen das gewiinschte Datum ad libitum ausgesucht wird, s.0. zu Penna S. 2; z.T. auch
Koerner (A.7) bei Nr. 36; 39.

73 (S.0.A. 7) Nr. 38, 8. 113,

74 Nr. 42,

75 Nr.43.

76 Urteile iiber die Eleer bei A. Philippson: Elis, RE 5 (1905) 2372.
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moAaiéToTa, unter den erhaltenen peloponnesischen Gesetzesaufzeichnungen wird
durch die vorgelegte Bronzetafel aus Elis erwiesen?”.

77 Die sonst in das 7. Jh. gesetzte Rechtsurkunde von Tiryns AE 1975, 150-205 = SEG 30,
380 = Nr. 31 bei Koerner (A. 7) wird in LSAG? (A. 11) 443 Nr. 9a "600-550 7" datiert.

Ich danke F. Gschnitzer (Heidelberg) und J. Ebert (Halle) fiir freundliche Durchsicht und Kritik des
Manuskripts.



Fritz Gschnitzer (Heidelberg)

Diskussionsbeitrag zum Referat
Peter Siewert

Ich habe sehr wenig beizutragen. Herr Siewert hat diesem sehr fragmentarischen
Text (der gewiB auch im vollen Wortlaut nicht leicht verstindlich wire) abgewonnen,
was ihm im ersten Anlauf irgend abzugewinnen war, und auch schon das Wesentliche
zur historischen Einordnung gesagt.

Die Lesung der Buchstaben ist, von einigen Buchstabenresten am Rand abge-
sehen, liberall eindeutig und von Herrn Siewert richtig festgestellt. (Mir standen zwei
ausgezeichnete Fotos zur Verfiigung.) Die Inschrift hat Worttrenner; daher steht auch die
Abgrenzung der Worter weitgehend fest.

Ein paar Bemerkungen zu einzelnen Stellen seien gestattet:

Z. 1: Der Wortrest ---]MON ist vielleicht: ---Juwv (Adjektiv zweier Endungen),
Akk. Sg. ---Juov, z. B, 7e0]udy, vd]uov, Saluov ... Man wird sich hier kaum festlegen
oder auch nur einigermalen begriindete Vermutungen duBlern kénnen. - Davor muB
irgendwo die enklitische Partikel ko gestanden sein, jedenfalls in Anlehnung an ein stark
betontes Wort. (Der Optativus potentialis mit ka (= &v) dient im Elischen als eines der
syntaktischen Mittel zur Formulierung von Vorschriften.)

In Z.2 scheint mir die nichstliegende Deutung &(g)oag ka zu sein, also der
Anfang eines Relativsatzes mit ko + Konjunktiv (oder allenfalls Optativ). Den Ausgang
-@s haben wir wohl eher als Gen. Sg. denn als Akk. Pl. zu fassen, da fiir diesen im
Elischen hiufiger —auig steht. Der Genetiv kann durch die innere Konstruktion des
Relativsatzes bestimmt sein (in Frage kommt sowohl ein priadikativer wie ein adverbaler
Genetiv), aber auch durch den Kasus des Bezugswortes (das wir nicht haben). - &meT[--
wage ich nicht zu deuten; eine augmentierte Form wie z. B. &méT[ei0e kommt nach ka
kaum in Frage.

Z.3: Die Form auf -oiTav halte auch ich fiir eine Form (3. Pers. Akt.) des Duals
von einem Optativ; das zugrunde liegende Verbum vermag auch ich nicht zu bestimmen.
Das Subjekt dazu wiirde ich eher im Folgenden vermuten: einerseits & {i---, andererseits
ein zweiter; man konnte zum Beispiel an den Kliiger (6 Sixalopevos) und den Beklagten
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denken. (Die Stellung des Subjekts nach dem Verbum ist gerade auch in den elischen
Inschriften haufig.)
In Z.4 hat Herr Siewert ohne Zweifel die richtige Deutung gefunden: of pé Fol1)

Allgemein wichtig ist die Feststellung, daf das Thema Zika (und Ableitungen) von
der ersten bis zur letzten Zeile durchgeht: wir haben also prozeBrechtliche Bestimmungen
vor uns; und zwar bilden sie offenbar den eigentlichen Gegenstand des Textes, nicht
erginzende Bestimmungen zu irgend einem anderen Gegenstand. Mehr kénnen wir wohl
nicht sagen.

Ganz kurz zur Datierung: Die Inschrift gehdrt nach den Buchstabenformen zu den
iltesten in der Reihe der elischen Vertriige, Gesetze und Volksbeschliisse. Herrn Siewerts
Datierung ins frithe 6. Jahrhundert ist gut begriindet, wenn wir uns auch bewuft sein
miissen, daB uns vor dem 5. Jahrhundert feste Anhaltspunkte fiir eine absolute Datierung
der elischen Inschriften fehlen.

Auf die hochinteressanten, in jeder Hinsicht forderlichen Ausfiihrungen von Herrn
Siewert zur dlteren Geschichte von Elis und Olympia einzugehen, ist hier wohl nicht der
richtige Ort. Nur ein kurzer Hinweis: Wenn die ‘Amphiktyonie' um Olympia in #lterer
Zeit offiziell mit der Namen der Atoler bezeichnet wurde, ist die Verlockung doch-gro8,
den alten spartanischen Staatsvertrag mit den AitwAoi "EpEadicig (Meiggs-Lewis? Add.
S. 312 Nr. 67 bis) auf diese "Atoler" (oder einen Teil von ihnen) zu beziehen.



Hatto H. Schmitt (Miinchen)

Uberlegungen zur Sympolitie

Nach griechischem Vorbild bezeichnet die Wissenschaft mit dem Begriff
"Sympolitie" mindestens zwei von einander verschiedene Phinomene:

— das die sogenannten "Bundesstaaten”, etwa den Aitoler- oder den Achaierbund,
verbindende Element und

— die Einbeziehung einer oder mehrerer kleinerer Poleis in eine griBere.

Gemeinsam ist diesen beiden Phdnomenen die bestimmende Kraft eines
gemeinsamen Biirgerrechts.

1. Die "bundesstaatliche Sympolitie" hat Adalberto Giovannini 1971 in einem
wichtigen Buch! behandelt und vor allem im Abschnitt "Terminologie"2 mit etlichen
Systematisierungsversuchen der fritheren Forschung aufgeriumt, ohne freilich selbst der
Gefahr einer zu starken Systematisierung vollig entgehen zu konnen. Giovannini macht
geltend, daB das erst im Hellenismus belegte Substantiv oupmoliTeia eher einen Zustand
als einen Vorgang oder volkerrechtlichen Ak? bezeichne; er weist auf Polybios hin, der
immer nur Wendungen wie npooAapBavecBan €l Thv cupmohiTeiay, peTExEv bzw.
dpicTooBol TG oupmoAiTeiog verwende, nicht aber oupmoliTeiav noieioBar. Daraus
leitet er ab3: "Die oupmoAiTei ist nicht etwas, das ins Leben gerufen oder aufgeldst
werden kann, sondern es ist etwas, das bei einem bestehenden Staat vorhanden ist und
woran einzelne Personen oder Gemeinschaften beteiligt werden kdnnen."

Betrachtet man die von Giovannini herangezogenen Polybios-Stellen situativ, wird
man geneigt sein, etwas vorsichtiger zu urteilen: Polybios schreibt aus der Situation der
bestehenden "Bundesstaaten”, namentlich aus der Sicht eines hohen Funktiondrs des
Achaierbundes; sein Bericht hat es fast ausschlieBlich mit "Aufnahme" in eine
sympolitische Ordnung, mit "Teilnahme" oder mit Austritt, mit "Abfall" von ihr zu tun.
Irgendwann muB aber diese Ordnung begriindet worden sein, durch einen Akt der ersten
Mitglieder, den wir als volkerrechtlichen Akt einstufen miissen. Wenn ich recht sehe, ist
die Begriindung des Achaierbundes der einzige Griindungsvorgang einer sympolitischen

! Untersuchungen iiber die Natur und die Anfinge der bundesstaatlichen Sympolitie
(Hypomnemata Heft 33, 1971).

2 ebd. 14-24.

3 aa0.8.23
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Ordnung, von dem Polybios spricht. Er verwendet fiir diesen Vorgang — aufler dem
zweifellos nichttechnischen oupgoveiv? — die Vokabel ouvioTaoBo: 11 41,12 mpdTol
pEv ouvEaTeoav Auuaiol, MNoTpeig. Tpiraieig, Papaeig und fiigt hinzu: 8i1dmep oUdE
OTAAAY UTTapYEIlv oupBaivel TRV TOAEwY ToUTwy TEPI TAC CUPTTONITEIOG, €8 waren
also zu Polybios’ Zeiten keine "Urkunden iiber die Sympolitie" der Griindungsmitglieder
vorhanden, im Gegensatz zu spiteren Beitritten>. Es fillt schwer, cupmoMiTeia hier nur
als Bezeichnung der sympolitischen Struktur und nicht auch als "gemeinsamen Beschiufl
iiber die Sympolitie, Abschlufl der Sympolitie" zu verstehen. Griechische Terminologie
ist alles andere als stringent; schlieBlich ist man um 400 v. Chr. von omovdag mepi
eipAvng moweioBal zu eipAvny ToieicBo libergegangen, hat sich die Bedeutung von
gipfvn also von "Friedenszustand "zu "Friedensinstrument" erweitert, So wiirde es
kaum tberraschen, wenn fiir die Begriindung einer sympolitischen Ordnung — also eines
"Bundesstaates” — eine Junktur wie ouumoMiTeiav moiciofer gebraucht worden wiireS.
Belegt ist ein solcher Sprachgebrauch indessen bisher offenbar nicht. Die
"bundesstaatliche Sympolitie" steht freilich nicht im Mittelpunkt dieser Uberlegungen.

2. Das andere Phinomen, fiir das die Forschung "Sympolitie" gebraucht, die
Eingliederung kleinerer Poleis in eine gréBere, wird manchmal "synoikistische
Sympolitie” genannt’. Giovanninis terminologische Kritik gilt auch hier dem Terminus
cuproArTeia; ich brauche sie nicht zu wiederholen.

Meine Bedenken gelten dem Adjektiv "synoikistisch"; denn es ist alles andere als
eindeutig. Auch die Vokabel ouvoikiopdg ist erst nachklassisch belegt; seit dem
Hellenismus bezeichnet sie hiufig eine Vereinigung von Gemeinwesen, bei der
mindestens Teile der Bevélkerung an den zentralen Ort umgesiedelt werden, mindestens
ebenso oft aber einfach eine "Stadtgriindung”. Das Verbum ouvoikilw kann im
Hellenismus und spiter allgemein "besiedeln” oder "wieder besiedeln" bedeuten, ohne
daB es sich um die Zusammenlegung ganzer Gemeinden handelt8. Die ouvFoIikia von
Euhaimon mit dem arkadischen Orchomenos? wiederum spricht nicht von einer
raumlichen, sondern nur von einer politischen Vereinigung; und wenn Thukydides (IT
15,2) fir die Vereinigung Attikas unter Theseus ouvoikilw gebraucht, so denkt er

I 41, 1.11: fpEovTo oupgpoveiv.
S. z.B. Polyb. XXIIT 17,2; 18,1; XXIV 2,3; 8.4.
Vgl. dazu unten Ziffer 2 zu der Vereinigung von Stiris und Medeon.

7 Vgl. u. a. E. Szanto, Das griechische Biirgerrecht, 1892, 104ff,, 110 ff.; H. Swoboda, Zwei
Kapitel aus dem griechischen Bundesrecht. SB Wien 189, 2, 1924, bes. 42 ff.

8 Vgl. z. B. L. Robert, Fouilles d'Amyzon en Carie I, Paris 1983, 188 f.; Ph. Gauthier,
Nouv. inscr. de Sardes II, Genf 1989, 22; Polyb. II 55,7; IV 25,4; XVIII 51,8.

9 StV 112 297; Moggi, Sinecismi 43; Thiir-Taeuber, TPArk 15: 1. H. des 4. Jh.s.
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offenbar mindestens ebenso an die politische Neuordnung der Halbinsel wie an den Um—
zug der Geschlechterhéupter in die Hauptstadt Athen.

"Synoikistisch" ist also ebenso mehrdeutig wie die zugrundeliegenden griechischen
Vokabeln. Méglicherweise hat man cuvoikilw (oder Ableitungen) frither aligemein fiir
freiwillige oder erzwungene (rdumliche oder politische) Zusammenlegung von Poleis
und/oder anderen Gemeinwesen gebraucht. Sicher ist das Wort dlter als cupmohTeia,
denn diese Vokabel setzt die Existenz von moMiTeia voraus, diirfte also jiinger als das
Ende des 5. Jh.s sein. Dann aber scheint eine Bedeutungsverengerung eingetreten zu
sein: anscheinend bedeutet auvoiki{w usw. im Hellenismus immer eine Bevolkerungs—
bewegung, cupmohiTeia mag mehr die politische Vereinigung, im allgemeinen ohne
planméBige Umsiedlung bezeichnet haben. Dieser Eindruck orientiert sich an den
wenigen Zeugnissen, kann also durch Neufunde leicht korrigiert werden.

Das mehrdeutige Adjektiv "synoikistisch” scheint mir jedenfalls als Fachterminus
ungeeignet zu sein. Ich wiirde statt "synoikistische Sympolitie" einen Terminus wie
"Eingemeindungs-Sympolitie" (incorporating sympolity) vorziehen; denn um
Eingemeindung geht es in der Mehrzahl der bekannten Fille, bei denen wir vom Vorgang
genug erfahren, um ihn analysieren zu kénnen.

So geht, um einige Beispiele!0 zu nennen,

— Helisson im groBeren Mantineia auf; die Helissonier "sollen Mantineier sein auf
der Grundlage véllig gleichen Rechts, an allem teilhaben, woran auch die Mantineier
teilhaben, indem sie ihre yc3pe und ihre wéAig nach Mantineia einbringen ... wobei die
Polis der Helissonier bleibt, wo sie ist, auf alle Zeit, die Helissonier aber eine kwun der
Mantineier bilden..."!! Hier soll also keine Umsiedlung stattfinden, wohl aber ein
Identitdtswandel der kleineren Stadt und ihrer Einwohner. Das Instrument iiber diesen
Vorgang nennt sich neutral 20vBeoic Mavrivebor kai ‘EMicaioig.

— Im 3. Jh. gehen Kyrbissos in Teos!2, Kalymnos in Kos!3, im 2. Jh. Pidasa in
Milet!4 auf.

_ Auch die Eingemeindung des kleineren Medeon nach Stiris!3 gehort hierher; sie
erfolgt offenbar unter der Agide des Phokerbundes, nach dessen Kalender das
Instrument datiert ist; es beginnt: duohoyia TG moker ITeipiwy Kai TE TOAE!
MeSewviwy. ouverrohiTevoav ITeipiol kai Medewwvior. In diesem ouvemodiTevoav

10§ die Liste von Sympolitie-Urkunden bei G. -J. M. -1. te Riele, BCH 111, 1987, 187f.

11 @, -]. M. -I. te Riele, Hélisson entre en sympolitie avec Mantinée: une nouvelle inscription
d'Arcadie. BCH 111, 1987, 167 ff. ; dazu BE 1988,621; SEG XXXVII 340; XXXVII 351; XL 371;
Thiir-Taeuber, IPArk 9 (Ende 5.Jh.s oder frithes 4.Jh.).

12 L. Robert, Journal des Savants 1976, 153ff.; SEG XL 1029.

13§tV III 545, kurz vor 200; der dort verwendete Terminus dporohireia fehit bei Giovannini.

M Milet I 3, 149.

15 8yll.3 647; Schwyzer 353; C.D.Buck, Greek Dialects 5.247 Nr. 56.
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scheint mir die bei Polybios (s.0. 1) nicht gefundene Vokabel eines Sympolitie-
Abschlusses vorzuliegen: der Aorist kann kaum den Vergangenheits-Aspekt
wiedergeben, es handelt sich offenbar um ingressiven Aspekt.

— Um ecine Eingemeindung sollte es sich offenkundig auch im Fall des von
Antigonos Monophthalmos befohlenen Synoikismos der Lebedier nach Teos handeln
(RC 3/4), der freilich nich zustandegekommen zu sein scheint.

3. In all diesen Fiillen verliert offenbar die kleinere Stadt ihre Identitét als selb-
stindige Einheit, wie sich deutlich im Wandel Helissons zu einer kepn Mantineias, im
gemein-koischen Biirgereid der Kalymnier, in der Wandlung der Medeonier zu Stiriern'6
zeigt. Doch sind auch Fille vorstellbar, in denen sich zwei Gemeinden
zusammenschlieBen, mit gemeinsamem Biirgerrecht, gemeinsamen Institutionen, ohne
daB die eine der beiden Partnerstiidte ihre Identitit vollig aufgibt oder jedenfalls aufgeben
soll. Das wiire gewissermaBen das Modell des bundesstaatlichen Ethnos auf kleinstem
Nenner und ohne notwendig ethnischen Charakter.

Moglicherweise ist etwas Derartiges anzunchmen fiir Stidte, die in einem
Schiedsspruch Kassandreias!? genannt sind. Kassandreia schlichtet territoriale
Streitigkeiten der MeArraugig kai XoAaiol mpdg MevpaTioug und der Mnpeig kai
Gurradéviol. Die beiden Namenpaare lassen eine enge Verbindung vermuten; auBer den
beiden Doppelnamen ist indessen nichts Niheres iiber das Verhiltnis der Stidte zu
einander erkennbar.

Die Doppelnamen erinnern indessen an die Doppelstadt "der Plarasder und
Aphrodisifier" an der Grenze zwischen Karien und Phrygien, die zum erstenmal im 2. Jh.
v. Chr. bezeugt ist. Leider ist auch hier iiber die innere Struktur des politischen Gebildes,
iiber Eigenverwaltung oder andere, iiber die Erhaltung des Namens hinausgehende Reste
der Identitit nicht mehr bekannt, als daB offenbar keine Umsiedlung erzwungen worden
ist. L. Robert!8 sah ein Ubergewicht Plarasas gegeben, da dessen Name zuerst genannt
wird. J. Reynolds!? vermutete, zuniichst sei nur Plarasa eine Polis gewesen, an die das
minder urbanisierte Aphrodisias angegliedert worden sei. Jedenfalls dnderte sich dies im
1. Jh.; damals spielte Aphrodisias die herausragende Rolle, so daB in den Briefen der
romischen Magistrate immer hiufiger Plarasa weggelassen und schlieBlich nurmehr der
Name Aphrodisias genannt wurde. Solche Gewichtsverschiebungen kénnen bei
derartigen Konstellationen des ofteren eingetreten sein — man erinnere sich etwa des
Verhiltnisses zwischen Lato und Aato npodg Kauapg.

16 eTuev [Tlobc Medewvioug névTag [ElTipioug looug kai dpoious.

171G IX cormrig. p. X1 nr. 205 11, vermutlich 2. Th.

8 Villes d’ Asie Mineure 64. 66.

19 Aphrodisias and Rome (JRS Monographs No.1, 1982) 1ff; REA 87, 1985, 213-18.
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Doppelnamen mégen also -~ wie auch moderne, aus Zusammenschliissen
herzuleitende Doppelnamen ~ ein Indiz fiir eine Sympolitic zweier Stidte sein, die im
Augenblick des Zusammenschlusses gleichstark waren und auch weiterhin
gleichberechtigte Teile des neuen politischen Gebildes bleiben wollten. Die bisher
vorliegende Bezeugung ist indessen zu schmal und zu unsicher, als daB man hieraus eine
Systematik ableiten diirfte — wenn es denn eine solche iiberhaupt gegeben hat.

4. Eine Sympolitiec zweier nicht vllig gleicher Partner, aber unter Beibehaltung
erheblicher Teile der Selbstverwaltung sah Jean Bousquet in der von ihm zuerst (1965)
herausgegebenen "Convention entre Myania et Hypnia"20, deren Fragmente in Delphi
unter bzw. in dem Plattenbelag der Heiligen StraBe nahe bei der Alexanderjagd gefunden
worden waren; s. zuletzt G. Klaffenbach, IG IX2 1,3 Nr. 748.
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20 BCH 89, 1965, 665-681; "sympolitie": 671,
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Col. I: 5-8: - - der Magistr[at - - ausllosen] soll er ein Richt[erkollegium? - | -] von fii[nf? 157 517]
Minnern [-I-] (die) Ausgelosten -- |- wenn jemand - | - -

Col. 1: 2 - 50 wie den Hypnil[ern - - ] gebel[n - - ] in Hypnia fiir(?) dieses Land 13 ein Gericht soll geben
die Polis | [-] derer, die Hypnia verlassen (?) | [entsprechend] dem Anteil, so wie sie auch an den Opfern
teillnehmen. § In gleicher Weise sollen sie auch das Brachland beweiden. § In gleicher Weise sollen sie
auch die Gesandtschaftll10en, wenn sie solche absenden, absendlen. § Einen Archos aus Hypnia sollen sie
entsprechend dem Anteil | wihlen. § Wenn er aber nicht erfiillt die Verwaltung der Angelegenheiten der
Stiidlte, sollen sie hinzuwihlen einen Archos aus Hypnia entsprechend dem Anteil. § Die Magistrate in
Hyplisnia sollen auf[schreib]en dic Soldaten | aus Hypnia. § Wenn sie zum Einsatz kommen, | sollen sie
eingesetzt werden entsprechend dem Anteil, mit dem sie auch an den | Opfern teilnehmen. § Den
Zahlmeister sollen sie nehmen | entsprechend dem Amei]. § Den Arzt und 1120 die anderen
Gemeindefunktionire in Hypnia soll man einlsetzen, zum gleichen Sold wie schon friilher die Hypnier sie
eingesetzt haben. § Und zwar sollen beide sic cinsetzen. § Die Polizeiaufgaben sollen {ibernehmen die
Mylanier im Gebiet von Myania, § die Hypnier im Gebiet von Hypnia; 125 § die Wachtiirme und die
Grenzposten (sollen sie) beilde (bemannen). § Den STATER (?) sollen weder einfitihren (?) die | [in]
Hypnia als Gendarmen Dienenden noch die in Ml[yania]. § Schafe. § Beide{--]I --

Col. III: - - am Vortag (?) der -- | von beiden § Wenn einer der Schafziichter, [die davon Ge]lbrauch
gemacht haben (?), die Schafe heranfiihrt vor de[r Sch]lur (Waschung?), soll er sie scheren (waschen?) und
dann wegfiihren. § Alle [Schll3afziichter, die nicht Gebrauch machen vom Land, sollen zum Scher]len
(Waschen?) der Wolle und zum Weiden auf dem Land | sich aufhalten fiir zehn Tage. § Falls eines der
Amlendements, die spiiter hinzugefiigt werden | als im Amtsjahr des Pankles, strittig wird, 1110 sollen sie
die Entscheidung herbeifiihren vor (?) Aischrion und Archest[ra}ltos aus Physkos § Kratinos aus Tritaia,
K[-llmos, Damokles und Aristomachos aus Cha[leion]. | § Entscheiden sollen aber mindestens drei. [§
Von]l den Rechnungen, die jeden Monat aufgestellt werden, [§]I 15 wenn der Bularch aus Myania erhilt
[von]l den Amtsstellen aus Hypnia die Absch[riften und]l sie in die Kassetten legt, soli daraufsetzen [das
Si]legel der Bul[arch] aus Myania und Hypnia. § In gleicher Weise auch die Bula[rchen] aus Hypnia, 120

wenn sie erhalten die Abschriften von dem [aus My]lania (kommenden) Bularchen und sie legen in die
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Kas[sette],l soll mit daraufsetzen das Siegel der aus [My]lania und aus Hypnia [--]| die aus Hypnia nach

Myania [ § Dzm]l25 Gesetz und das Psephisma der - -

Die beiden kleinen Stédte, die hier eine enge Verbindung eingehen, liegen nahe
beieinander am Ostrand des westlichen (ozolischen) Lokris: Myania (= heute Agia
Efthymia) siidwestlich von Amphissa, Hypnia (heute Kolopetinitsa) siidlich von Myania.

Priiskript und Grundbestimmungen, aus denen der Charakter der Verbindung der
beiden Stiidte zweifelsfrei hervorgehen konnte, sind nicht erhalten; die erhaltenen,
schwer entzifferbaren Reste der Inschrift setzen unmittelbar mit Details der vereinbarten
Regelungen ein. Aus ihnen geht hervor, dal die beiden Partnerstidte mehrere
gemeinsame Institutionen schaffen: "der &pyo¢" bzw. sein Ersatzmann (col. IT 11-14) ist
offenbar ein von beiden Biirgerschaften zu wihlender gemeinsamer Funktionir, ebenso
der Sitarch (II 18 f.), also der Schatzmeister einer aus Kontingenten beider
Partnergemeinden zusammengesetzen Streitmacht (II 16-18) und "der Bularch aus
Myania und aus Hypnia" (III 18. 22f.). Daneben bleiben aber offenkundig je eigene
Funktionire und Institutionen der Partnergemeinden bestehen: so "die &pyovTeg
(Magistrate) in Hypnia", die eine eigene (méglicherweise nicht nur Biirger, sondern auch
Soldner umfassende) Militdirmatrikel Hypnias zu liefern haben (II 14-16); so der
Gemeindearzt und weitere Funktiondre in Hypnia, die nun freilich von beiden
Partnerstiidten bestallt werden (II 19-23), ein "Bularch aus Myania" und (mehrere)
"Bularchen aus Hypnia" sowie T& ££ "Yrviag apyeio (Beamtenkollegium?), zwischen
denen unter Aufsicht des gemeinsamen Bularchen Mitteilungen iiber die monatlichen
Finanzunterlagen ausgetauscht werden (III 13 ff.). Gemeinsame Sicherheitsorgane sind
nur bei der Grenzwacht vorgesehen (II 25-26).

Anscheinend hatten die beiden Partnerstiddte unterschiedliche Bedeutung: als
Beteiligungsschliissel bei den gemeinsamen Angelegenheiten dient "der Anteil, wie sie an
den Opfern teilnehmen” (11 7f. 17f;; "in gleicher Weise" II 8. 9; offenbar gleichbedeutend
"entsprechend dem Anteil": II 11. 13f. 19); danach bemessen sich der Anteil, mit dem
jede der beiden Gemeinden an Richterkollegien, Gesandtschaften und gemeinsamen
Militireinsétzen beteiligt ist, und die Hiufigkeit, mit der der apxog und der Sitarchos von
Hypnia gestellt wird. Diese Stadt ist offenbar der kleinere und wohl auch schwichere
Partner, da einseitig formulierte Bestimmungen nur fiir sie gelten (II 14 f. 19ff.). Der
genannte Schliissel "Beteiligung an den Opfern” muf nicht ausschlieBlich die Bevol-
kerungszahlen der beiden Partnergemeinden wiederspiegeln, sondern kann auch einen
unterschiedlichen Anteil von Biirgern (dic wohl allein an den Opfern teilnehmen konnten)
an der jeweiligen Gesamtbevolkerung oder unterschiedliche Wirtschaftskraft (= Zahl der
Opfertiere) wiedergeben.

Von Sachbestimmungen sind nur noch Stipulationen iiber Nutzung von Weideland
(IL 8f.: proportional; III 2-7) zu erkennen; auch die Bestimmung iiber juristische
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Entscheidung iiber (anscheinend anderes) Land (IT 4 ff.) deutet auf gemeinsame Nutzung
landwirtschaftlicher Flichen21,

Unklar bleibt der Grad der Zusammenfiihrung der beiden Gemeinden. Jean
BousquetZZ will einen Sympolitievertrag erkennen; dessen Grundstipulation - das
gemeinsame Biirgerrecht - miifte dann, zusammen mit den Vorkehrungen fiir die
Einrichtung (?) gemeinsamer Opfer und die Wahl der gemeinsamen Funktionire, im
verlorenen Teil der Inschrift gestanden haben. Im Vergleich mit den iiblichen
Sympolitiefillen, in denen die kleinere Gemeinde in der groBieren aufgeht (o. Ziffer 2),
sollen in unserem Fall jedoch anscheinend beide Partnergemeinden weiterbestehen23;
vgl. I 12: 7& Tév mohiwv!?4 (Auch die kiinftigen 810pBwuaTa, die Annahme, sie
konnten strittig sein, und die dafiir vorgesehene Entscheidung durch fremde Richter [IIT
7 ff.] deuten auf das Fortbestehen mindestens von Teilen dessen hin, was wir
"Souverdnitdt" nennen wiirden.) In beiden Partnerstddten bleiben, unserem Text zufolge,
groBe Teile der Selbstverwaltung erhalten, iiber denen anscheinend eine gemeinsame
administrative Ebene geschaffen wird, #hnlich wie in den groBen Biinden des
Hellenismus mit Bundesbehérden und Bundesbiirgerrecht die Mitgliedsstidte
Selbstverwaltung und Einzelbiirgerrecht behalten zu haben scheinen23,

In der Tat bietet sich der Aitolerbund als organisatorisches Vorbild an; ihm gehérte
Westlokris vom Beginn des 3. Jh.s bis 167 an, mit Ausnahme der Jahre des rémisch-
aitolischen Kriegs um 191/0 bis ca. 188, in denen die Autoritiit des geschlagenen Bundes
zusammengebrochen war. In diese Zeit ist mit L. Lerat26 die ephemere Vereinbarung der
beiden Nachbarstidte zu setzen, die auf diese Weise den Fortbestand von Sicherheit und
Ordnung in ihrer unmittelbaren Umgebung organisieren wollten.

Liegt uns also ein erstes sicheres Beispiel einer Sympolitie zwischen zwei
Gemeinden vor, bei der nicht die eine von der anderen eingemeindet wurde? Leider fehlt,
wie bemerkt, in den erhaltenen Teilen der Inschrift jeder Hinweis auf ein gemeinsames
oder iibergeordnetes Biirgerrecht und ebenso auf einen neuen Namen (Doppelnamen?),
den das vermutete Gebilde getragen haben kénnte.

Und es bleibt zu fragen, ob zur Erreichung des oben vermuteten Ziels unseres
Vertrags ein gemeinsames Biirgerrecht {iberhaupt als erforderlich angesehen wurde,

21 Zur émvopia vgl. StV I Nr. 495 und 554, evtl. 573; zum grenziiberschreitenden Anbau die
- ebenfalls in Delphi gefundene - Vereinbarung zwischen den benachbarten westlokrischen Stidten
Chaleion und Tritea, StV III Nr. 557 (jetzt SEG XXIV 383).

22 und ebenso G.-J. M.-I. te Riele, BCH 111, 1987, 188.

23 Dies betont auch G. Klaffenbach im Kommentar zu seiner Ausgabe.

24 Es darf freilich nicht iibersehen werden, daB ndhig nicht notwendig von einer selbstandigen
Einheit gesagt ist; vgl. das Zitat aus Mantineia-Helisson (0. Ziffer 2), in dem méAhig offenbar das
Siedlungsgebiet der kiinftigen xcwun Helisson bezeichnet.

25 Fiir den Aitolerbund vgl. StV III 508.

26 Les Locriens de I'Ouest, 1952, XI, 26; 32; 37; IT 88f.




44 Hatto H. Schmitt

mithin ob es sich wirklich um eine Sympolitie handelt und ob man gar die Statuten des
Aitolerbundes kopierte oder anf den verkleinerten Mafstab adaptierte. Vielleicht ist es nur
unser Wunsch, eine iiberschaubare, generell giiltige Systematik des griechischen
Volkerrechts zu rekonstruieren, der uns diese Deutung der Inschrift aus Westlokris
suggeriert.

DaB das griechische Vélkerrecht in Form und Terminologie wenig systematisch
war, hat sich indessen gerade in den letzten Jahrzehnten immer wieder erwiesen.
Methodische Vorsicht gebietet jedenfalls, sich zu vergegenwirtigen, daB gemeinsame
Funktionire wohl auch durch bloBes Zusammentreten zweier ansonsten selbstindiger
Biirgerschaften gewihlt werden konnten, wie F. Gschnitzer es fiir den cUAhoyog der
Bewohner von Halikarnass und Salmakis27 annimmt. Bestimmungen iiber gemeinsame
Nutzung von landwirtschaftlichen Flichen — die den Biirgern der beiden Partnerstidte
besonders wichtig gewesen sein mégen — finden sich sonst in Isopolitievertrigen und
konnen sogar ohne biirgerrechtliche Grundlage vereinbart werden, wie der Vertrag
zwischen Chaleion und Tritea - zwei Stiidten in niichster Nachbarschaft von Myania und
Hypnia! — zeigt?8,

27 M.-L. 32, 5.Jh. F. Gschnitzer, Rhein. Mus. 104, 1961, 237-241.
22 So. Anm. 21.



Monique Bile (Metz)

La maTtp0i6kog des Lois de Gortyne :
Etude linguistique

Introduction

Pour commencer, je tiens & préciser que, comme 1'indique le titre de mon exposé,
je me situe au niveau de la philologie, quand je m’intéresse aux Lois de Gortyne (= LG)
et aux lignes qui concernent la maTpdidrog. Je voudrais examiner deux points de
grammaire qui permettent de mieux cerner ’originalité gortynienne de la maTpdidkeg ou,
tout au moins, qui suscitent des questions pouvant servir de base aux discussions des
historiens du droit grec. Il s’agit

- de la traduction et donc de I’interprétation de VII 15-27,

- du rble respectif des kadeoTai et de 1’ émBaAAov.

Pour ce travail, j'ai consulté 16 commentateurs des Lois de Gortyne, ¢'est-a-dire
des savants, la plupart du temps juristes, ayant fourni une traduction et souvent un
commentaire!.

1. Lois de Gortyne VII 15-27

Ces lignes, qui commencent le long passage consacré i la moTpdidkoc?, détaillent
quel parent elle doit épouser. Quatre cas sont envisagés: le premier ( 5-18), 4 la différence
des trois autres, comporte un sujet & 1’accusatif Tap ma[T]poi[5]kov et un verbe &
I'infinitif, selon le schéma régulier du texte: cette structure décrit la situation la plus
normale. Les trois autres phrases débutent par une proposition hypothétique, le verbe de
la principale est encore 2 I'infinitif, mais le sujet n’est plus indiqué.

1 Pour une bibliographie exhaustive du texte, cf. U.E.Paoli, Altri studi di diritto greco e
romano, Milan 1976, p. 482 n.5 et A Biscardi, Diritto greco antico, Milan 1982, p. 110 n.81. Les
ouvrages des auteurs étudiés ici sont analysés dans M.Bile, Le dialecte crétois ancien, Paris 1988, p. 22-
27.

2 Le passage s’arréte en IX 24 selon I'opinion la plus générale. Peut-étre se continue-t-it
jusqu'en IX 407 S’agissant de lignes particulizrement complexes, il est hors de propos d’en traiter
maintenant. Quoi qu’il en soit, le sujet est repris, en appendice, en XII 6-19.
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15 TO O
[T]lpod8lkov dmuieBou 4BeAm-
&1 16 maTpdg TOV idvToV TSI
mperyliloTol. ai 8¢ ka mAieg TaT-
poidkol iovTi kadeAmloli T6 ma-

20 Tpde. [T181 EmmpeiyioTé dmui-
£Bau. ai &€ ko pt By &SeAmio-
i 0 mlalTpde. uiged B¢ ek GBeA-
mov, omuieBon 161 o1 [Elg 16 -
pPEIYioTd. ai &€ ka mhieg OvT-

25 t TaTpoIdkol kuifeg ékg &de-
Aoy, GAAGI omuigBon TO! £
i &1 é¢ [116 mperyliloTo. piav &
£xev maTpoil[Slkov Tov EmBAA-
AovTa, TAiod B¢ [ulé

Voici la traduction que j'en propose, dans un premier temps, aussi proche du texte
que possible: "La patroiokos3 épousera un frére de son pére, le plus fgé de ceux qui
existent. S’il y a plusieurs patroiokoi et plusieurs fréres du pére, li;. seconde patroiokos
épousera le frére qui vient apreés le plus igé et ainsi de suite. 8’il n’y a pas de fréres du
pere, mais des fils issus des fréres , la patroiokos épousera celui-1a qui est le fils issu du
frére le plus igé. S’il y a plusieurs patroiokoi et plusieurs fils issus des fréres, la seconde
patroiokos épousera un autre fils de fréres, celni qui vient aprés le fils du frére le plus 4gé
et ainsi de suite. L'épiballon aura droit a une patroiokos, mais pas plus."”

La premiére phrase n’a pas posé de probléme aux commentateurs, qui ont tous
reconnu un droit d’alnesse accordé a I'oncle paternel. Ce droit d’ainesse est confirmé
dans la deuxiéme phrase, dont le sens ne préte guére a discussion non plus et ol on
retrouve des traits syntaxiques fréquents dans les LG. Ainsi le sujet de omuieBou n’est
pas exprimé, mais peut se déduire a cause du complément [T]& émimperyioTd:, hapax
qui signifie "celui qui vient 4 la suite de I’ain€". La phrase traite donc des patroiokoi, sauf
de I'ainée, dont le cas a &té réglé dans la premigre phrase?. C’est pourquoi j’ai traduit "la
seconde patroiokos épousera le frére qui vient aprés le plus dgé et ainsi de suite”,

3 Ne voulant pas faire une étude compléte de celle qui est appelée naTpoiGkog, je me

contente de translittérer ce terme.
4 Je ne m'occupe que du texte, donc j’élimine les autres cas de figure qui ne sont pas attestés
et sur lesquelles se penchent F.Biicheler-E.Zitelmann, Das Recht von Gortyn, extrait de Rheinisches

Museum fiir Philologie 40 (1885), p. 152,
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reprenant d’ailleurs presque totalement la traduction de Dareste-Haussoullier-Reinach3.
La concision du style, ici, ne nuit pas A la compréhension. C’est A partir de la troisiéme
phrase que le texte demande plus d’attention de la part du lecteur moderne. En 1’absence
d’oncles paternels, le législateur envisage, pour le mariage de la patroiokos, le stade
suivant, celui des cousins paternels. Le sujet de omuieBai de la 1. 23 est bien la
patroiokos, envisagée comme unique. Or, qui doit-elle épouser? Le complément du verbe
énuieBai est au datif, comme on I’y attend , mais il faut revoir la fin de la phrase:
onuieBar iG1 701 [€]g TO mperyioTa. L’élément important est Ia forme {61, que presque
tous les commentateurs® ont rapproché de la méme forme en VIII 8 et en IX 29, deux
passages qu’il nous faut traduire pour mieux comprendre VII 23.

- au début de la colonne VIII, le législateur envisage le cas ol la patroiokos ne veut
pas épouser le prétendant qui lui est assigné (VII 52-53). Elle doit alors épouser un
homme de la tribu, moyennant dédommagement & 1’égard du prétendant refusé:
&modaTEfal ¢ TOv kpfudTov 61 "elle donnera une part des biens a celui-1a = an
prétendant refusé". C’est ainsi que Willetts explicite i1 "that one, ( i.e. to the rejected
groom-elect )".7 .

- la colonne IX 24-29 décrit une situation plus difficile  saisir, 2 cause des termes
inconnus qui sont employés. Néanmoins, il s’agit d’un contexte de pratiques financiéres,
avec un débiteur mort et un autre homme qui a agi en son nom: le procés doit étre
recommencé. Cest ainsi que jinterprete IX 28-29 ¢mpdAEvy 6 1RO T EviauTd "on
rouvrira le procés a ce sujet -(ou a propos de cette personne) avant la fin de I’année". La
forme i5 est un génitif, neutre dans ma premiére traduction, masculin dans ma seconde
traduction. Quoi qu’il en soit, le datif i61 ou le génitif 5 sont traduits par un pronom
démonstratif "celui-12". Or, de bonne heure, les commentateurs ont tenté d’expliquer ces
formes. Le premier 2 fournir une traduction compléte des LG, Comparetti8 signalait que,
chez Homeére, le nom de nombre €ig. pio connait une variante {6¢ et ia. Il fut suivi par
J.Baunack-T.Baunack? qui notent qu’avec ’article, chez Homere, iég signifie 6
np@Tog, tout en fournissant d’ailleurs surtout des exemples de féminin. Comparetti,

5 Dareste-Haussoullier-Reinach, Recueil d’inscriptions juridigues grecques, 3° fascicule, Paris
1894, p. 375.

6 A l'exception de M.Guarducci, Inscriptiones Creticae IV, Rome 1950, qui considére,
p- 148, ces trois lettres comme une faute du graveur et qui analyse mal également les deux autres
occurrences du mot , p. 163 (suivant I'opinion de Maas et malgré sa connaissance de I'article de Buck,
cf. infra ).

7 R.F.Willetts, The Law Code of Gortyn, Berlin 1967, p. 46.

8 D.Comparetti, "Iscrizioni arcaiche di Gortyna", Museo Italiano 1 (1885), p. 233-275 et ici
commentaire p. 269, '

9 J.Baunack-T.Baunack, Die Inschrift von Gortyn, Leipzig 1885, p. 132.
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reprenant en 1893 sa traduction des LG!0, qu’il améliore de fagon sensible, revient
longuement sur le sens de i6¢, dont il pergoit toutes les difficultés de traduction. Je
résume ici son raisonnement. Le sens de "un" ne lui parait pas satisfaisant. Il admet que
la valeur pronominale (oGTog ou ékeivag) est indéniable et que, si le terme signifiait "le
premier”, 1’absence de I’article constituerait un obstacle. Cependant la valeur de
“premier" est, dit-il, "quasi nécessaire”, pour indiquer le mariage de la patroiokos avec le
premier fils de I’oncle le plus agé. L’expression équivaudrait & 11 mpeiyioTw ¢ 7w
nperyioTew. Sij’insiste sur la réflexion de Comparetti, ¢’est parce qu’elle me parait une
démarche intéressante. Dans son esprit, la patroiokos ne peut épouser que son cousin
paternel ainé, c¢’est-a-dire Ie fils ainé de I’oncle paternel ainé. Autrement dit, le droit
d’ainesse s’applique également au cousin paternel, point de vue auquel la majorité des
commentateurs ont adhéré. Je ne citerai que Dareste-Haussoullier-Reinach qui adoptent la
méme position que Comparettill: "i¢y (VII 22) équivaut, ici, comme partout, simplement
a ¢xeivw, mais il va sans dire que, s’il y a plusieurs fils, il s’agit de P’afné". Le "il va .
sans dire" est une pétition de principe sur I’application du droit d’ainesse, qui, dans
Iesprit des auteurs, ne préte évidemment pas & discussion. L’analyse philologique est ici
nécessaire et elle a été faite par le dialectologue C.D.Buck en 190612, Buck, tout en
soulignant I’identité formelle avec les formes homériques, soutient qu’en crétois de
Gortyne, ié¢ fonctionne comme pronom. Selon lui, le texte ne précise pas, dans cette
phrase et dans la suivante, que chaque frére a plus d’un fils. Si le texte avait voulu dire
"le fils ain€ du frére ainé", il aurait dit ou T& mpeIyioTd TV £ TO WREIYioTO ou TSI i
Tov ¢ T MpeiyioTd, en admettant que idg soit une variante de mp@Tog. Il reste donc a
émdier toutes les occurrences de {6 dans les dialectes grecs. Chez Homére!3, seuls sont
attestés le féminin Vo. ifg (plusieurs fois dans I’ Mliade, une seule fois dans 1’ Odyssée ) et
le neutre, usité une seule fois ie AuaT "ce jour-1a" ou "le méme jour" (Iliade V1,422).
Qutre des exemples chez Alcée, Sappho, Corinne, le terme est usité, an féminin, une fois
en thessalien, dans un texte de Larisa du III° sigcle!4 qui , aux 1. 22 et 44-45, comporte
’expression Tap pev fav ... Tav 88 &Alav "l'une.l’autre": le féminin comporte
I'article. La deuxiéme occurrence est dans un texte messénien d’ Andanie, daté du 1°
sigcle a.C. qui, vu I’époque, n’a plus beaucoup de traits dialectaux!5: aux 1. 125-126 il
est dit T[6]v y'idv tviauTdv "cette année-12". C’est, A part les 3 occurrences des LG, la
seule attestation du masculin iég en grec. C’est dire & quel point il est risqué de vouloir

10 D.Comparetti, "Le leggi di Gortyna e le altre iscrizioni arcaiche cretesi", MA 3, p. 1-489,
et ici commentaire p. 205-206.

' o, p. 4700 1.

12 C.D.Buck, "Cretan iéc", Classical Philology 1(1906), p. 409-411.

13 Cf. P.Chantraine, Grammaire homérigue 1, Paris 1958, p. 259,

14 E.Schwyzer, Dialectorum graecarum exempla epigraphica potiora , Leipzig 1923, n° 590.

15 oc,n° 74,
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lui donner, dans les LG, un sens homérique, qu’il ne peut avoir, puisqu’il n’existe pas,
chez Homére, au masculin. Par conséquent, je souscris tout a fait aux conclusions de
Chantraine qui en fait un pronom démonstratif au masculin et au neutre (donc dans les
LG) et qui rappelle qu’au féminin, le mot a le sens de "I'un", "lc méme" 16, Ma traduction
de cette phrase "la patroiokos épousera celui-1a qui est le fils du frére le plus 4gé" signifie
que, selon moi, le droit d’ainesse ne s’applique qu’a I’oncle paternel et non 2 son fils.
Celui-ci peut étre plus jeune que le fils du deuxiéme oncle. C’est 13, en tout cas, comme
le dit M.Dimakis!7, un bon exemple du style des LG. La quatriéme phrase apporte une
autre confirmation a cette affirmation. "S’il y a plusieurs patroiokoi et plusieurs fils issus
des fréres, 8AAS1I 6muieBar TOI €mi TSI £ TO mpeiyioTd" la seconde patroiokos
épousera un autre fils de fréres, celui qui vient aprés le fils du frére ainé". Ici s’opposent
deux points de vue, comme pour la troisigme phrase. Dans le premier cas de figure, s’il y
a 3 patroiokoi A, B, C et 3 oncles paternels D, E, F ayant chacun plusieurs fils, les 3
patroiokoi doivent épouser les fils de I’oncle D (I’ain€). C’est ce,que disent Dareste-
Haussoullier-Reinach!8. Au contraire, Kohler-Ziebarth, suivis par H.Perakis, pensent
que le droit d’ainesse s'arréte aux oncles paternels'®, donc que la patroiokos ainée
épouse le fils de 1’oncle paternel ainé, la seconde épouse le fils du deuxiéme oncle, la
troisiéme le fils du troisiéme oncle, etc ...

1l est évident que cette interprétation - une patroiokos pour chaque cousin,
représentant un oncle - est le pendant de la deuxiéme phrase - une patroiokos pour chaque
oncle20. En conclusion, cette interprétation, qui remet en cause le droit d’ainesse des
cousins paternels, a une incidence sociale, puisque les cousins cadets ne seraient pas
défavorisés; ils ne le sont pas non plus quand il s agit de I'héritage du pere et de la mere,
ol tous les fils regoivent part égale, cf. IV 31-48. Le probléme des cadets ne se pose
donc pas dans les LG, comme il se posera plus tard en Créte, oll ceux-ci s’expatrieront
comme mercenaires dans Ies armées hellénistiques. Le 1égislateur a voulu seulement que

16 P Chantraine, Dictionnaire étymologique de la langue grecque 1, Paris { 1968), 5.v. idc.

17 p.Dimakis, BulavTivov Sikatov. 'Epmopixoi vopor tig TAv dpyaiav ‘EAAGda. Aikatov
g MépTuvog. AwberadehTog, Athénes, p. 47.

18 ¢, p. 471 "§'il y a plusieurs patrdoques et plusieurs oncles, ceux-ci recueillent les filles
par ordre d'4ge; de méme il y a plusieurs cousins issus d’une méme souche (note 2: mais s’ils sont de
plusieurs souches, épuiserait-on la premitre avant de passer 2 la seconde, au risque de préférer des
impubgres 2 des pubgres? La rédaction obscure du texte ne permet pas de répondre positivement)."

19 1 Kohler-E.Ziebarth, Das Stadrechs von Gortyn, Gottingen 1912, p. 68 : "Die Erbtochter
soll zuniichst verheiratet werden an den Bruder des Vaters, und zwar die élteste Erbtochter an den éltesten
Bruder, die jiingere an den nichstjiingeren ... Ist allerdings kein Vaterbruder vorhanden, dann soll die
Erbtochter den Sohn des Vaterbruders heiraten, und zwar wiederum die ilteste Erbtochter den Sohn des
iltesten Bruders, die jiingere den Sohn des jiingeren w.s.w." et cf. H. Perakis, *H peyéin SwdexaderTog
¢mypdon TAg MépTuvog, Héraklion 1973, p. 159.

20 comme le fait remarquer Buck dans son article de 1906, p. 410.
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les biens paternels restent dans la famille paternelle. Cest aux historiens du droit grec 3
tester de la validité de mon hypothése, qui semble aussi celle de Kohler-Ziebarth et
d’H.Perakis.

2. 'EmBaAAov, kadeoTdg

Je voudrais faire rapidement le point sur la question du sens & donner i ces deux
substantifs. Comme on le sait, Willetts y voyait des noms de parenté, en se fondant sur
des exemples ethnologiques2!. Le substantif ¢émBaAAGv désignerait un parent paternel et
xabeoTag un parent maternel. Ce schéma, qui insistait sur le matriarcat en Créte, avait
été critiqué par H.Meyer-Laurin?? et par H.J.Wolft23 en particulier. L4 encore, ma
démarche a d’abord consisté a chercher les conclusions des divers commentateurs du
texte. Le premier, Comparetti, dans sa seconde traduction des Lois de Gortyne en 1893,
traduisait kadeoTag par "un parente”24 et proposait de mettre ce mot en rapport avec
¢mBaANGv. Puis ce fut L.Gernet2> qui reprenait la notion de “parent”, en supposant que
les substantifs qui servent, & époque classique, & marquer la parenté par alliance, avaient
dfi d’abord signifié "les parents". Le bon exposé de L.Lepri26 m’a également permis de
situer ce terme de fagon historique. Actuellement, j’explore une piste nouvelle: je
considére que les kadeoTai devaient former une sorte de Conseil de famille (d’ol leur
intervention quand un membre de la famille se trouve en difficulté) et que les
emPB&AhovTeg (les héritiers) pouvaient faire partie de ce Conseil. Autrement dit, il y
aurait deux cercles de personnes se recoupant partiellement. Il me faut, bien entendu,
tester cette hypothése. La lecture de I’écrivain albanais Ismail Kadaré m’a appris qu;en
Albanie, jusqu’a une époque récente, une grande partie du pays était régie, socialement,
par le Kanoun, texte de loi dont le nom est manifestement grec (6 kavav "la régle").
D’aprés les exemples fournis par Kadaré, des parents interviennent  divers moments de
la vie sociale (mariage, enterrements). Seraient-ils les équivalents des kadeoTai
gortyniens? Mes recherches sont orientées dans ce sens pour le moment,

21 Willetts, o.c., p. 18-19,
22 Dans Gnomon 41 (1969), p. 161-164,
23 Dans son long compte rendu de la Zeitschrift der Savigny-Stiftung Rom. 85 (1968),
p. 418-428, )

24 Reconnaissant son erreur de traduction dans son article de 1885, ce qui mérite d’étre
souligné.

25 L.Gemet, Droit et société dans la Gréce ancienne, Paris 1955, p. 47.

26 L.Lepri, Sui rapporti di parentela in diritto attico, Milan 1959, p. 75-91.
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3. Conclusion

J*ai voulu, par ces quelques exemples, montrer que la philologie peut apporter son
aide & 1’étude des textes juridiques, en exposant les problémes grammaticaux d’un
document aussi complexe que les LG. Il doit y avoir, surtout pour ce genre de textes, un
travail commun des philologues et des juristes. Le philologue expose les problémes
grammaticaux et le juriste choisit I'hypothése la plus plausible, d’aprés ses connaissances

du droit grec.







Sima Avramovic (Belgrade)

Response to Monique Bile

1 will set a limit to the first problem that Mrs. Bile opened in her valuable paper. It
deals with the order of claimants (epiballontes) who have right to marry a patroiokos. The
Gortyn Code phrase with complicated syntax (VII 24-27) says that, if there are no uncles
alive and if there are more patroiokoi, other patroiokoi "are to be married to the next after
the son of the oldest”!. Mrs. Bile stresses that this wording permits two interpretations:
the first possible explanation would be that each patroiokos marries a cousin according to
his own age (the eldest daughter marries the eldest cousin - "la fille cadette épouse le
cousin cadet"). The second interpretation should be that they are to be married according
to the ages of cousins' fathers, i. e. uncles of patroiokos (the eldest daughter marries the
son of the eldest uncle - "la fille cadette épousera le fils de I'oncle cadet”). Her hypothesis
is that the right of age priority continued to be applied on uncles by representation (not on
cousins, however many of them there may be), so that one patroiokos belonged to each
cousin representing his father - the uncle of the patroiokos.

My first comment is that, generally speaking, the text may permit not only two, but
three possibilities.

The Code says only: &ANGI SmuieBar 181 émi 11 € 76 nperyioTo2. The literal
wording of the Code that they "are to be married to the next after the son of the oldest”
allows philologically, logically and theoreticaly, three possible orders of claimants. Let us
take in consideration an example of a family with three patroiokoi and three uncles who

have died leaving two sons each.

1 Translation by Willetts, R., The Law Code of Gortyn, Berlin 1967, 45.

2 Some confusion cansed the fact that some translators offer their interpretation, i. e. a
commentary, not & literal translation. There is no doubt that the literal meaning of the phrase is only: if
there should be more heiresses and sons of brothers, they are to be married to the next after the son of the
oldest (Willetts), dem welcher folgt auf den von dem ditesten (Bilcheler-Zitelmann), quello che viene dopo
il figlio del fratello maggiore (Patriarca) or celui gui vient aprés le fils du frére le plus dgé (Bile). But
Mirs. Bile, like some other interpretators (such as Dareste-Haussoullier-Reinach, Recueil d'inscriptions
juridiques grecques III, Paris 1894, 375), also adds "et ainsi de suite" - what we cannot see in the text of
the Code.
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The order of claimants could be arranged according to:

uncles' age

(without representation) J%D ) % i
"per capita"

L. 2 3 123
uncles' age

(with representation) (;%) J%) i
"per stirpes"”

1 2 123
cousins' age only
(if e. g. the eldest son of the fb % é

1 3 123

youngest uncle is the
oldest among the cousins)3

There are two basic, confronted opinions, represented most prominently by
Biicheler-Zitelmann (the order of claimants without representation) and Kohler-Ziebarth
(the order of claimants with representation)*. However, both of them, as well as Mrs.
Bile in her paper, gave no firm arguments about the priority of claimants. Scholars who
favour the principle of representation, as a single proof sometimes mention a comparison
with the intestate succession’.

3 This possibility was not favoured in the literature, probably because it seemed undeniable

that the eldest son of the eldest deceased uncle had in any case priority to marry the eldest patroiokos, by
the very wording of the Code (if there is only one patroiokos left), althought he might not have been the

oldest of all the cousins (VII 21-24: ai 8¢ xa p# OvTI dbeAmiol T8 maTtpde, vided B8 fxc dBeAmdy,
onvieBan 61 181 ég 16 mperyioTd). But, what is the order after him? Nothing in the Code speaks
against this order of claimants according to the ages of remaining cousins, regardless of their fathers' ages.

4 Biicheler, F.-Zitelmann, E., Das Recht von Gortyn, RM 40/1885, 152: "Sind keine Briider
da, sondem nur Vettern, so heiratet die élteste Erbtochter den éltesten Sohn des ltesten Bruders, die zweite
aber den zweiten Sohn desselben 4itesten Bruders und so fort ... schliesst der jiingere Oheim die Sthne des
vorverstorbenen élteren Oheims aus", The opposite view held Kohler, J.-Ziebarth, E., Das Stadtrecht von
Gortyn, Géttingen 1912, 68: "Die Erbtochter soll den Sohn des Vaterbruders heiraten, und zwar wiederum
die #lteste Erbtochter den Sohn des #itesten Bruders, die jiingere den Sohn des jiingeren, u.s.w.".

3 Willetts, R., 23: "If there were several heiresses and several paternal consins, they had to
marty in order of age of the brothers. This order of priority is in accordance with the order of the heirs as
set out in V 9ff". But, a long time before Willetts, Comparetti wrote in Daremberg, C.-Saglio, E.,
Dictionnaire des antiquités grecques et romains, Paris 1877-1919, 1641: "Si tout les fréres sont morts ...
la patrodque epousera celui qui est le fils de I'ainé de ses oncles. Si 1a représentation eiit éé admise, ce fils
aurait dfi venir, dans la classification des prétendants, immédiatement aprés son pére décédé, tandis que la
loi appelle successivement avant lui tous les fréres de son pere. A raison de I'analogie existant entre le
droit & 'hérédité et le droit 2 1a fille héritizre, on peut supposer pour I'hérédité des ragles identique & celles
qui étaient données pour la patroioque”.
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However, one should not forget that representation is an institution adapted
primarily to proprietary reasons, while the institution of heiress includes religious, moral,
personal and other aspects: this fact could affect the order of claimants to marry her.
Secondly, even if representation was applied in claiming the hand of a patroiokos
according to the age order of her uncles, how far did it go? Did it extend to the children of
the cousins? If the eldest son of the eldest uncle was dead, could his son become an
epiballon?

There is a dozen of questions left without answers in the sources, if the theory of
representation should be accepted. Philology alone cannot provide a proper explanation
of them. It enables us today only to have our own impressions, just to be fans either of
Biicheler-Zitelmann's or of Kohler-Zierbarth's team. Therefore I suggest to turn for a
while to anthropological and ethnological evidence, so as to add comparative arguments
to the philological ground.

Many authors have tried to the find answers to the "epikleros problem" in
comparative law: Fustel de Coulanges, Kohler, Beauchet, Gernet and others discovered
some parallels in analogous Hindou institution of putrika, a brotherless daughter whose
son (putrika putra) was regarded as the son of his maternal grandfather continuing his
home. They found some similarities with habits of Osets, where a sonless father adopts
his danghter's son as his own. Ancient Irish customs, Jewish habits, parallels with old
Chinese, Japanese, Arab customs were offered, toof, although those institutions are not
quite comparable and parallel to the Greek epikleros, except in general terms and aims - to
secure a male offspring which will continue the family and the name of his sonless
grandfather.

However, as far as I know, no Greek scholar, looking for a rescue belt for
different questions considering epikleros in comparative law, has ever paid any attention
to the old South Slav and Balkan customs that still existed at the beginning of this
century. I will mention here four institutions known in the anthropology of Balkan
peoples, all attempting to solve the same problem as Greek epikleros did: how to prolong
the father's house if only daughters are left.

The first one is called domazet. If a father has no sons but a daughter (or

daughters), he gives her in marriage during his life (or gives her an order to marry a

& See e. g. Gernet, L., Sur I'épiclérat, REG 1921/34, 358ff.
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usually from a poor family. This man enters the house as a domazet (etymologically:
"son-in-law at home”") and he accepts the family name of his father-in-law, along with
his "slava", specific Serbian family patron saint's day8. A male child that he gets with his
wife s entitled to carry on the grandfather's house. Although there is no formality of
adoption of a son-in-law, such an institution is by no means similar to the habits and
point of view of ancient Greeks: a sonless father in Athens by adoption (inter vivos or
mortis causa exclusively?) sometimes chooses a son-in-law, who is going to enable
continuity of the oikos of his father-in-law19.

The second interesting institution can be found in customs of the Albanians. It is
called virginesa or virgina, with a striking etymology: a virgin (sometimes it is also called
tobelija, deriving from the Turkish word tobe - promise, oath). This institution is
mentioned in the traditional Albanian collection of customary law, the s. ¢. Canon of
Leka Dukadjin, although without detailed regulations!!, Therefore, ethnology is the one
that gives more details'2. It shows that it is a daughter in a sonless family who prolongs .
her father's house, pretending that she is a male person, a son.

There are basicaly two types of the institution. The first one is when a girl becomes
virgina as a child, according to the decision of her father or the phratry. She dresses like a

7 Similar to a modern Greek word and etymology owyapBpog (Fow-yauBpoc). I am
thankful to Prof. D. Gofas for this remark.

8 Djordjevic, T., Nas narodni zivot (Our national life), IV, Beograd 1931; Kulisic, S.,
Matrilokalni brak i materinska filiacija u narodnim obicajima Bosne, Hercegovine i Dalmacije (with a
summary in French: Le mariage matrilocal et la filiation matrilinéaire dans les coutumes populaires de
Bosnie, d'Herzégovine et de Dalmatie), Glasnik Zemaljskog muzeja, Sarajevo 1959/XIV, 51-75;
Pavkovic, N., Le mariage matrilocal et le société patriarcale de la Yougoslavie, Etudes et documents
Balcanique et Mediterannéens, Paris 1986/10, 62-67.

9 Cf. Paoli, U. E. AS 559; contra, Harrison, A. R. W., The Law of Athens I, 85 note 2;
Maffi, A., Symposion 1990/18, 218 note 12.

W QOne could also note some slight similarities among the institution of domazet (where a
father chooses a husband for his only daughter among relatives, regardless of the fact which of them is the
nearest one) and "epiballon désigné" of Gortyn, as Maffi calls it (where the father or a brother of the
patroiokos designates as her husband an epibailon who is not the first in order among epiballontes),
Maffi, A., La mariage de la patrboque "donnée" dans le Code de Gortyne (col. VIII 20-30), RHD 1987/65,
519.

Il Kanon Leke Dukadjinija, (ed. S. K. Gjecovit, Zagreb 1986), article 1228: "Virgins (women
dressed like men) do not differ from other females, except by being allowed to sit among males, but
without freedom to speak and vote”. This is the only article of the Canon speaking directly about the
institution of virgina.

12 Barjaktarevic, M., Problem tobelija (virdzina) na Balkanskom poluostrvu (The probiem of
tobelias-virgins at the Balkan Peninsula), Glasnik Etnografskog muzeja u Beogradu 1965-1966/28-29,
273; Gusic, M., Pravni polozaj ostajnice-virdjinese u stocarskom drustvu regije Dinarida (Legal position
of ostajnica-virgina in the cattle-breeding society of the Dinaric region), Balkanoloski institut SANU,
Beograd 1976, 269. See also Cordignano, P. F., L'Albania I, Roma 1933, 104 and 110.



Response to Monique Bile 57

boy, plays with boys the games they play, behaves like a boy and, when the physiology
starts to make changes, tightens her breasts with a belt in order to hide her nature and to
look more masculine (as shown in the recent Yugoslav movie "Virgina" directed by S.
Karanovich). The second type is when an only daughter becomes a virgina when
advanced in years, by her own decision. None of these two categories among the
Albanians marry, they swear to be celibate and therefore are called virgins (or robelias).
So, they prolong the house only during their lives, just for one generation.

Almost identical to it is the Montenegrian institution of ostajnica (etymologically:
“she that remains”, "one that is left"). Yugoslav ethnologists have noted more than 40
cases of virgina and ostajnica during the 19" and this century (one of them is captured at
the photograph shown here). Ostajnica is a daughter in a sonless house who takes male
image and role after her father's death. She changes her female name into male (as in the
example on the photo, female "Milica" switched to male "Mikash")13,

Those women accept the illusion that they are sons of their fathers. They take over
the role of man in the family and in the society. They start to behave like a man, to
smoke, to go into battles, they can even vote like a man (what Albanian virgins cannot
do, according to the Canon of Leka Dukadjin). Although they also usually remain
unmarried, as Albanian virginas, there are examples of those who were later married or
got children without marriage!4. So, there is a possibility that in this way sometimes
ostajnica can prolong her father's house not only for one generation, as in case of
virgina. Their sons can save the grandfather's house as if they were offsprings of a son,
not of a daughter. Of course, such situations were not very frequent. But, as these
women had juridical and business ability, most often ofrajnim was entitled to prolong the
family and keep the family property as a male, by adopting the first cousin's son15,

Finally, the fourth institution brings us nearest to our question. The South Slav
(particularly Serbian-Montenegrin and also Croat) institution of blagarica or blagashica
shows a few striking similarities with the Greek epikleros. The etymology is absolutely
the same as in Athens: blago means estate (kleros) so that blagarica is literally "the

non

woman of estate”, as well as epi-kleros is "the one that goes with kleros", "the one

13 Milica - Mikash Karadzic, who lived in a highland area of Montenegro, was born as a female
postumus: her father died in a battle with Turks in about 1875. She was educated like a boy, she even
served in the Montenegrin army and took part in battles herself. She celebrated family saint's day
("slava"), she was always in the company of males and she voted like a male, Photo and ethnological
details reported by Gusic, M., 271.

14 (Cases of Paska Mucina Priftno, Boca Preljina (reported by Gusic, M., 269 note 1). Also
Barjaktarovic, M., 281.

15 Gusic, M., 275; Barjaktarovic, M., 286; also Gavrilovic, LI, Tobelije (On tobelijas),
Glasnik Etnografskog muzeja u Beogradu 1983/47, 67.
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attached to the kleros". By definition of 19 century Serbian scholars, blagarica is a
daughter of a sonless father, obliged to be married within the phratry16.

The point of the institution is to make a bridge between the grandfather and the
grandson. If blagarica gets a child (male) with a man of the same phratry, this prolongs
her father's house not only for one generation (as in case of virgina or ostajnica). The
main difference between blagarica and epikleros is that she was not obliged to marry
exactly the nearest male relative, but even a more remote one from the phratry!7. But, if
her husband died or she remained anyhow alone, it is a duty of the eldest living paternal
cousin (uncle’s son) to help her and take care of her problems. This duty falls upon her
cousins - men of the same generation - according to their own ages, not according to the
ages of their fathers (uncles of blagarica).

I am far from suggesting that this example proves that the order of patroikos’
claimants was, as in the case of blagarica's helping cousins, arranged in accordance with
the cousins’ age. Nevertheless, this antropological parallel could be a small roadsign not-
only against the "theory of representation” considering the order of patroiokos’ claimants,
but also a piece of argument that the third possible order of claimants (according to the
ages of cousins only) is not to be excluded from the scope completely.

Comparison of Cretan and South Slav Balkan societies and their early laws and
habits may resemble D. Cohen's attitude that for a study of Athenian law, Homer is not
more relevant than the Twelwe Tables or anthropological evidence from modern Africal8,
This Gortynean case (VII 24-27) and the literature on it is a striking example of
"philological antiquarianism" (to use Cohen's expression), a proof that philology alone

16 Rjecnik hrvatskog ili stpskog jezika (Vocabulary of Croat or Serbian Language), ed. Dj.
Danicic, Zagreb 1880-1882, 398. See also Westrup, C. W., Introduction to Early Roman Law, II - Joint
Family and Family Property, Copenhagen - London 1934, 107 note 4; Kraus, E. S., Sitte und Brauch der
Siidslaven, 466 (quoted according to Westrup, ibid.).

7 Bogisic, V., Zbornik sadasnjih pravnih obicaja u juznih Slovena (Collection of present legal
customs among South Slavs}, vol. I, Gradja u odgovorima iz razlicitih krajeva slovenskog juga (Material
- answers from different areas of Slav South), Zagreb 1874, 194, 354 etc. Valtazar Bogisic, a famous
Serbian legal historian from Montenegro, wrote the Civil Code of Montenegro of 1888. For codification
purposes he distributed a questionnaire with about 350 questions on legal habits all over the country, He
also examined and gathered material himself during his ethnological tours over different parts of the land.
As an outstanding follower of the 19'P century historical school in legal history, he payed particular
attention to the "national legal habits" and "national legai spirit" in formulating rules of the Code.

'8 Cohen, D., Late Sources and the 'Reconstruction’ of Greek Legal Institutions, Symposion
1988, 289 (as well as Cohen, D., Greek Law: Problems and Methods, ZSS 1989/106, 92): "Strictly
speaking, for the study of Athenian law, Homer is no more relevant than the Twelve Tables, or, for that
mailter, anthropological evidence from modem Africa".
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cannot offer convincing or new answers, Accepting the methodological presumption that
similar societies in analogous situations often used similar solutions, I find it useful to
change an optic angle, trying to see how the same problems were solved by other
Balcanic people. Of course, the main question in such methodology is comparability of
societies. Otherwise, comparative method could be also misleading. It is true that
“philological rigour” - particulary applied on "late sources” - could be fruitless (as Cohen
would say), but there is also a great danger of forced comparative or anthropological
conjectures: the best example is Willetts and his theory about cross-cousin marriage
among epiballontes and kadestai in Gortyn, based upon comparison with Morgan-

Frazer's "classificatory system" among African and Australian tribes!9.

But, ancient Crete and Montenegro of 19th century are quite comparable societies: I
will just mention preserved remnants of tribal past, political and social importance of
phratry and tribal units (bratstve in Montenegro, hetaireia or tribe in Gortyn), warlike
mentality and militarical organisation of society, the importance of family property and
cult, conservative character of the society and law, similar self-sufficient economies with
signs of change toward money (market) economy, similar environmental and
geographical conditions, making them quite isolated and exclusive societies, etc. The
general social, economic and cultural level of both was nearly the same, particularly if
one agrees that Gortyn was not as progressive as Athens but, in the same time, not as
primitive as Willetts thought. Therefore, "Balkan anthropological comparability" offered
here could have some justification.

To conclude: institutions aiming to prolong a family through daughters in the
19t century Balkan were primarily based upon social, tribal, religious and psychological
rather than proprietary reasons, even when the expansion of money economy replaced the
traditional way of living. Four ethnological Balkan examples show how the problem of
sonless home continuation was solved: none of them is in accordance with modern legal
concepts (although they were very well known and applied in already codified South Slav
Iegal systems of the 19t century). All of them derive from and are closely connected with
tribal legal reasoning. Therefore, it seems less credible that in case of a patroiokos’
marriage a developed legal principle of representation, not inherent to tribal customs, was
applied. This could lead to conclusion that the order of claimants to marry a patroiokos in

19 Willetts, R., 19. No need to say that hypothesis by Mrs. Bile about kadestai sounds
much more probable than the one by Willetts, It can also be supported by Balkan ethnological evidence -
not only Albanian, which Bile herself rightly pointed out: a certain family meeting (let us say "council”,
as Mrs. Bile) consisting of relatives both from the family and in-law-family members often solved

important family questions, particukarly in Eastern Serbia.
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Gortyn Code (VII 24-27), was not organized in accordance with the principle of
representation, but rather per capita (or, maybe even according to cousins' age, not
regarding the ages of a patroiokos' uncles).

Ostajnica Milica (Mikash) - ¢f. p. 57 and n. 13



Michael Gagarin (Austin)

The Economic Status of Women in the
Gortyn Code: Retroactivity and Change

During the seventh and sixth centuries Greeks everywhere began to write laws. A
few of these early laws are preserved on inscriptions, but much about the process of
making laws in early Greece still remains a mystery. Legends tell of lawgivers
apparently writing sets of laws, sometimes finding them in divine visions or at Delphi,
but there is considerable doubt how much historical truth (if any) these stories containl.
Inscriptions provide some clues, but we generally have little or no information about
their historical context. Before the late fifth century in Athens, we are rarely told who
authored or authorized a legal inscription, and we do not know, in most cases, what the
legal situation was before the law was enacted, or whether the new law was intended to
change an existing law or state of affairs, or to affirm the status quo.

At first glance the large number of legal inscriptions from the archaic period at
Gortyn seems to offer some hope that we might be able to trace a historical
development in that city, but we find that the early inscriptions that appear to treat
topics also treated in later inscriptions are too fragmentary to allow us to draw any
significant conclusions2. Thus, in seeking a historical context for the provisions of the
Great Code (inscribed around the middle of the fifth century) we are left with the text
alone and whatever inferences we can draw from it. Since any legal text is better
understood if we know the social and economic conditions of the society that produced
it, some scholars make certain assumptions about the social structure and economic
conditions of fifth-century Gortyn, and have interpreted the provisions according to
these assumptions. The dangers of this approach should be obvious.

My specific focus in this paper will be the provisions in the Gortyn Code relating
to the economic position of women. Scholarship on this topic has been dominated over

1 See Szegedy-Mazak, Camassa, Holkeskamp.
2 Among the topics treated in the Great Code, marriage and the family seem to be the subject
of IC 4.17, 18, 20, 21 and 23 (sixth century), and the "heiress” is mentioned twice in IC 4.44 (fifth

century).
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the past 30 years by the Marxist views of Ronald Willetts. In books and articles,
including his by now standard commentary3, Willetts locates the position of women in
an evolutionary schema developed by Bachofen, Morgan and Engels, and worked out in
detail for ancient Greece by George Thompson. This schema postulates a primitive
stage of Mutterrecht ("matriarchy"), which gradually yielded to the patriarchal social
structure of the classical world, in which women’s rights were greatly restricted. In
Willetts” view the Great Code reflects a stage in this evolution: despite the apparent
benefits it bestows upon women, Willetts sees the Code as "a further stage in the
encroachment of males upon the old established rights of tenure of females" (LCG 21).
Willetts acknowledges the speculative nature of many of his interpretations, but defends
them by appeal to the overriding considerations of Marxist theory4.

Today the theory that supports Willetts’ views is almost universally rejecteds, but
his specific conclusion, that the Code represents a restricting of the rights of women,
has not been challenged. C. Thomas, for instance, while disputing Willetts’ theory of
matriarchy in Bronze Age Greece, finds his arguments about the Gortyn Code
persuasive®, Others, including Schaps (85-88) and Morris have drawn correct
conclusions about individual passages or specific points; but Willetts’ thesis, that the
effect of the Code was to diminish the rights of women, still stands. In this paper I shall
argue that the .Gortyn Code effected a significant improvement in the economic
condition of women at Gortyn.

3 See especially the introduction to The Law Code of Gortyn (hereafter LCG), and the fuller
expression of Willetts views in Aristocratic Society in Ancient Crete (hereafter ASAC).

4 "Where fact, even though somewhat tenuous, has attracted so much empirical attention,
there is little need to hesitate about its support of a theory which we have seen good reason to maintain as
a consistent guide in the elucidation of other apparently obscure points” (ASAC 98). The "fact” Willetts
refers to here is /C 4.20, which he takes as proof that at an earlier time women had shares of the
inheritance equal to men, whereas in the Code their shares are only half as large. He cites this law (98
n.2) as fliofSuoiplov - BlAAeio. What Willetts' remarks conceal is that in between the two Greek words
he cites come two fragmentary lines of unknown length including the words oi yvicior, and that the few
preserved words in this fragment closely resemble the vocabulary of 10.48-54 of the Code, which
regulate adoption. This inscription probably has nothing to do with daughters obtaining an equal share,
but is, as Copmparetti saw, a fragment of a law about adoption.

5 The strongest attacks on Willetts’ views came in the reviews by Wolff and Meyer-Laurin.

6 "The arguments of Willeits . . . are persuasive: the matriarchal elements noted above appear
to be losing ground to the principle of male succession” (Thomas 178).
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If we examine the provisions relating to women without preconceptions, it is not
immediately obvious how a woman’s position may have been changed by them. Some
have assumed that the explicit statement of a limit necessarily implies that previously
there was no limit. Consider, for example, 4.48-51; "if a father, while he is still living,
wishes to give something to his daughter who is getting married, let him give according
to what is written, but not more (mhiov 8¢ pé)." Willetts (LCG 20-22) takes this to
imply that previously a larger gift was permitted and that gifts to a daughter are being
restricted by this new provision. Moreover, the same expression "but not more" is twice
used elsewhere in the Code in reference to gifts from a man to a woman (3.407, 10.16);
in each case the provision allows gifts to be given but sets a limit on the amount of the
gift. It is not impossible that in all these cases the limit may represent a new restriction
imposed on gifts that were previously unrestricted or were permitted in larger amounts.
On the other hand, it is also possible that the provision establishes a new permission to
give or allows a larger amount than previously. In other contexts such limits seem more
like a formula used when a person has a range of possible actions available but there is
a limit to what he can do8. Without external evidence I see no way to decide whether
such provisions permit larger gifts or smaller gifts or the same amount as before the
Code.

Willetts draws similarly unjustified conclusions from other provisions. He
maintains, for example, that the rule allowing heiresses to marry at the age of twelve
"made immature girls legal appendages of the estate" (LCG 23). In fact, we have no
way of knowing whether the age of twelve is the same as or different from previous law
or practice, but Willetts treats this and the other rules about the heiress as if they clearly

7 These could also be from a wife to her husband.

8 Thus in one case a judge is allowed to set triple fines "or less, but not more" (1.38); cf. IC
4,43 Bb, which states that if one diverts part of a river’s flow, one must leave as much water flowing in it
as flows under the bridge in the agora, "or more, but not less." Similar expressions probably occur in two
other fragmentary inscriptions from Gortyn (72.10.6-7, 84.1). In other cases, "not more" seems to be used
for emphasis, as in 7.29 of the Great Code, where a man is allowed to marry only one heiress, "and not
more" (though here Willetts suggests we should see "traces of the practice of marrying twoe or more
wives"). Cf. IC 4.80.7, which specifies a fine of precisely a drachma but not more. Here the expression
"not more" is separated from the amount of the fine; rather than qualify the amount it introduces the
following provision, which specifies penalties in case one levies a larger fine. Here the added phrase "but
not more™ may be intended to emphasize what might otherwise appear an unlikely amount for a fine.
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“curtailed the rights of the heiress in favour of the male kin beyond the point reached by
earlier legislation” (LCG 26). Willetts’ conclusion cannot stand, unless one accepts the
entire Marxist framework in which he is working?.

Putting aside this kind of reasoning, let us instead examine the only good
evidence for change in the law, which is provided by clauses stating that certain
provisions shall or shall not be applied retroactively. Such clauses occur five or perhaps
six times: 4.52-5.1 (which is usually taken to be a provision for retroactivity but may
not be), 5.1-9, 6.9-25, 9.7-17, 11.19-23, and 12.1-5. Of these, the clause in 11.19-23 is
the only one that does not concern the property of women: it comes at the end of the
provisions on adoption (10.33-11.19) and states that "these (rules) are to be followed
from the time when this law was written, but if anyone before this time received any
property from adoption or from someone who was adopted, there shall be no further
legal action” (xpéBon B¢ Toid8e &1 Tdde T& ypbppaT fypanoe Tov & mMpdBa Sna
Tig €kel £ GumavTll £ nap dunavtd pé ET° EvBikov Epev). From this clause we may
infer that the rules on adoption are a change from previous rules or customs, but we
cannot tell whether the provisions of the Code are stricter or more lenient than before.

The four or five other references to retroactivity all relate to the property of women.

A. 4.52-5.1: After provisions establishing the rules of inheritance at Gortyn and
providing'thdt a father who wishes to give a gift to his daughter upon her marriage!0
while he is still alive may do so, "according to what is written but not morel1.” The law
then states that "any (daughter) to whom he gave or pledged (something) earlier is to
have it, but she is not to receive anything more of her father’s estate." (éTeion 5%
npdee' Edoxke £ éméomevoe. TaUT Fkev, GAAa B pé £T1 TOV maTpdiov kpEuaT

amolavkavey.)

9 Similarly, from the explicit provision that the father shall be in charge of the children and
the division of property among them Willetts infers that the mother was being deprived of a
responsibility that she had previously shared in (LCG 21).

10 13 érviopévan (4.49-50) is usually translated "to his married (daughter)," but Maffi (1987:
510-11) makes a good case for treating the verb here as "progressive", i.e. "in the process of being
married."

11 *What is written" probably refers to the preceding regulations on inheritance which begin in
4.23. Essentially the provision allows a father to give his daughter her share of the inheritance upon her
marriage rather than making her wait until his death.
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Most scholars take this last sentence to be a provision for non-retroactivity. The
word Tpd86a ("earlier") is used in four of the other five provisions of non-
retroactivity 12 in the sense "before the current law was enacted," and if it has this sense
here, then this provision is to some extent non-retroactive: gifts that were already made
are allowed but the daughter is to receive nothing more. This would seem to mean that
in some cases a daughter who had received a very small gift upon marriage would be
prevented from receiving her share of the inheritance, which might be much larger!3.
Many other cases, however, would not be affected by this provision: girls who had
received more than they would be entitled to under the new law are not affected, and,
more important, daughters who had previously received nothing are apparently not
subject to this provision. These conclusion are puzzling, to say the least.

Another difficulty with the view that mpd88a refers to retroactivity is that the law
would say nothing about whether a daughter who receives an inter-vivos gift after the
enactment of this new law will be prevented from receiving anything more; indeed it
seems to imply that there will be no restriction, since if there was a restriction, the law
would say this explicitly, as it does in the provision for retroactivityl4. Moreover, this
clause would be unique in that the five other provisions of non-retroactivity affirm that
in past situations "there shall be no legal action" (ué €vdikov £pev). In fact, the very
next provision, 5.1-19 (see B below) uses this expression in connection with
retroactivity but seems completely disconnected from 4.52-35.

All these factors suggest that 4.52-55 may not be concerned with retroactivity at
all, but that we should rather be guided by the one other use of mpé66a in the Code
(7.13), where it simply means "before"15 and refers to the current application of the
law. On this analogy mpd86a in 4.52 would mean "before (her father’s death)": i.e., if
any daughter receives or is promised a gift from her father before his death, this will
count as her inheritance and she receives nothing more upon his death. The intent of
this provision would be that a father could give his daughter a marriage gift equivalent
to her share of the inheritance without concern that upon his death the estate might be
much larger and she could return and claim a share. Essentially in accepting her

12 The exception is E (see below), which has the mare explicit expression npd TovBe TOV
ypappaTov (12.3).

13 We could avoid this consequence if we understood "her share of the inheritance" as the
unexpressed object of "he gave or pledged” rather than an indefinite "something", as I have translated.
But this would be asking a lot of the reader.

14 DHR translate mpé68a "antérieurement 4 la présente loi" (369), but their discussion (464-5)
understands the rule to apply to future cases as well.

15 7.13: “if a slave does wrong before or after (sc. he is purchased).”
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marriage gift a daughter would give up her claim to a share of the inheritance. On this
interpretation, then, A is not a provision for non-retroactivity but regulates the
application of the law in present and future circumstances.

Even if this provision were concerned with retroactivity, we would not be
justified in concluding, as Willetts does (LCG 22), that it imposes a further restriction
on the rights of daughters. The provision treats inter-vivos gifts as, in effect, payment of
the girl’s share of the inheritance in advance, and states that such gifts are to count as
her share even if they were made before the current law took effect. The provision
would ensure the division of the estate as specified, two parts for boys and one part for
girls, by not allowing a daughter to receive more as a gift. It is possible that earlier
regulations had allowed girls to receive a gift from their living fathers and then have
their full share of the inheritance too, in which case they would be worse off under the
new law. But it is also possible that inter-vivos gifts were not allowed at all under
earlier law or, perhaps more likely, that there was no previous law about this matter, in
which case we simply do not know whether girls previously received gifts or not, or
how common or how large such gifts may have been. Thus, even if this were a
provision for non-retroactivity, we would not know what its consequences were for the
economic position of women at Gortyn. Fortunately, a clear cxamﬁlc of non-
retroactivity follows immediately and sheds more light on the subject.

B. 5.1-9: The next provision clearly limits the retroactive application of the
law."A woman with no property by gift of her father or brother or by pledge or
inheritance from the time whenl€ the Aitholean startos, those with Kyllos, acted as
kosmos, is to have it, but with respect to women previously there shall be no legal
action" (yuva oTeia kpéuaTa pi Exel £ TaTpod dvTog E 4behmd € émondvoavTog
£ amohakdvoa &1 &k’ & AiBalelg ‘TapTog ékdopiov of olv KUAol TalTog pev
arrohavkdvey, Taid & mpdBba pi Evdikov Euev). This provision envisions a specific
time in the past!7, identified by the name of a ruling tribe and individual, and states that
the law will not apply retroactively to situations before this time.

16 Willetts supplies €ypaTTar with & &«' and renders: "as (enacted) when" (so DHR). This is
perhaps possible (cf, 12.2-3 & EypaTTo npd TEVWSe TOV ypauudTov), but if the clause was meant to
designate actual legislation at the time of Kyllos, as Willetts assumes (LCG 21), this would be a very odd
ellipsis. It is thus better to give the words a more general sense—"as (was the case) when"— or else
follow the parallel of 9.15-17 (see D below) and translate "from the time when" (so G, KZ}. In either
case, the words mark a specific time in the past, as I shall argue below (n.17).

17 In the discussion in Graz it was suggested that the wording could be meant to designate the
time when the Code was enacted, and that there might be a parallel in the reference to "before Solon
became archon" in Solon’s amnesty law (Plutarch, Selon 19). But even in Solon's law the reference is to
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Scholarly discussion has centered on the meaning of the final, non-retroactive
clause, which I have tried to translate in a neutral sense: "with respect to women
previously there shall be no legal action." Does this indicate that some women
previously received a larger share and no legal action can be taken against them!8? Or
that some women previously received a smaller share and action cannot be taken by or
for them!9? Or does the clause envision both situations: "there shall be no legal action
for or against women previousty20"?

. An answer is suggested by the first half of this provision which, though rarely
acknowledged as such, is the one clause in the Code that is positively retroactive?!,
Although many uncertainties surround the name of Kyllos and the composition of the
Aitholean startos, the law is explicitly said to apply retroactively back to that time, but
no earlier. Clearly, between the time of Kyllos and the enactment of the Code it was
possible for Gortynian women to receive no property at all. The Code makes a major
change, insisting that all women receive their proper share; and it makes this change
retroactive to the time of Kyllios, but not earlier. In other words, a line is drawn between
women after Kyllos, who are to receive their proper share, and those before him, in
whose cases there is no legal recourse. The context strongly implies that women before
the time of Kyllos are envisioned as having received nothing, either when they married
or upon their father's death, and as having no legal recourse under the new law. The

a time in the past (since Solon must have become archon before his amnesty law was enacted), and the
verb in the Gortyn law is similarly a past tense (éxécpiov). Moreover, if "from the time when the
Aitholean startos, those with Kyllos, acted as kosmos" means "from the present time" or "from now on,”
the Gortyn provision would be redundant: the Code has just said that every woman is to have a share of
the inheritance (4.23 ff.), and so it would be unnecessary to add, "from now on every woman who does
not have her portion is to have it." In fact, Solon's law is a good parallel for my view, since it provides
that those who were exiled before Solon (i.e. before the enactment of the amnesty law) shall be restored,
except in certain cases. Here too women without property before the enactment of the Great Code shall
have their portion but not those before a certain time.

18 50 Willeuts (LCG 21-22), following Guarducci: "there shall be no ground for action against
previous female beneficiaries" (my italics). The parallel they cite—if a purchased slave does wrong, after
sixty days have elapsed the case shall be "with respect to the purchaser," 7.14-15—is not helpful, because
in this case any suit would obviously be brought against his master, not by his master.

19 KZ: "die aber vor diesem Zeitpunkt verheiratet wurden, fiir die soll kein Rechtsanspruch
sein" (my italics).

20 DHR: "pour les filles pourvues antérieurement il n°y aura lieu & aucune réclamation de part
ni d’autre" (their italics).

21 Willetts (ASAC 6, citing Bonner and Smith) maintains that the Cede is never retroactive.
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Code grants a new benefit to women who would have received an inheritance after the
time of Kyllos but not to those who would have inherited earlier.

C. 6.9-25: A law stating that neither a husband nor a son is to sell or promise the
property of his wife or mother is followed by penalties for violations; the law continues,
"but with regard to previous matters there shall be no legal action” (+év && mpd88a uE
EvBikov #pev). In other words, the legal redress provided by this law will not be
available in cases where a wife or mother’s property was sold or promised before this
law was enacted. This must mean that women’s property is being given greater
protection in the Code?? but this increased protection is not being granted retroactively.
From now on, however, women will have a specific protection they did not have
earlier23,

D. 9.7-17: In nearly identical words as C, the law prohibits anyone from selling or
mortgaging the property of an "heiress” except under certain conditions. The law adds,
"stnce these words were written, but with regard to previous matters there shall be no .
legal case" (&1 T48e T ylpauplar' [éyporTor, T16lv 8l mpdBa wlt ¥lvdikov
#uev)24. As in C this almost certainly means that there shall be no redress for an heiress
whose property was wrongly sold or promised before this law. Thus the change effected
by the Code is clearly beneficial to women, even though it is not applied retroactively.

E. 12.1-5: A later addendum?5 to the Code states that if gifts from son to mother
or husband to wife were made "as was written before this code, there shall be no legal
case” (&t EypoTTo Mpd TOVBE TOV ypappaTov, pé €vdikov £pev), but henceforth
gifts are to be given as is written (sc. in the Code). This probably refers to the provision
in 10.14-17 limiting these gifts to 100 staters, but since we do not know the previous

22 These provisions also give protection to the buyer/acquirer, who receives double the amount
he originally paid in case the property was wrongly conveyed. But from the context the intent of the
provisions seems to be to the protection of family property. The (male) seller/mortgagor is severely
punished under the new provisions.

23 Maffi (1988) discusses the provisions that follow these (6.25-31) and those of D (9.18-24),
and argues that the law envisions a male relative using the protection afforded a woman’s property as a
means of (illegally) shielding his own property from his creditors by claiming that his property belongs to
the woman. This is plausible, but it does not affect the conclusions I am drawing from these provisions.

24 The restorations are accepted by virtually all editors.

25 We do not know how much later the provisions after 11.24 were added to the inscription.
They are apparently inscribed by a different hand and (more important) violate the boustrophedon
continuity of the main text at several points. This indicates that the addenda were not all inscribed or
enacted at one time. Some time must have etapsed between the inscription of the main text and the last
addendum, but whether this was a few months, a year or several years (or more) is impossible to say.
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law concerning such gifts, we cannot know whether this provision changes the size of
gifts allowed, and if so, whether it allows larger gifts or smaller gifts than previously.

We have now considered five passages: three of these (B, C and D) certainly
improve the position of women at Gortyn, either by guaranteeing them a share of the
estate (which was not previously guaranteed to them), or by providing a new protection
for their property against those who might sell or promise it. The enactment of these
provisions and the limitation or denial of their retroactive application indicate that
protection was needed and imply that some women had previously received no property
or had been deprived of it. Thus, the Code effects a substantial improvement in
women’s position in this regard.

Passages A (which may have nothing to say about retroactivity) and E both refer
to specific rules about giving gifts to women that include a limit on the amount of the
gift: the limit for a daughter is her share of the inheritance; for a mother or wife it is 100
staters. It is possible, of course, that a higher limit or no limit on gifts to these women
had previously been established by law (or custom), and that some women were thus
restricted by the Code in their right to receive property; but even in this case, it seems
unlikely that many women would previously have received larger gifts than are now
allowed by the Code. And of course, the previous legal or customary limit may have
been the same or smaller, for all we know.

In sum, the one provision of the Code with limited retroactivity (B} certainly
provides greater benefits for women at Gortyn. Two non-retroactive clauses (C, D) also
are clear in providing greater protection for women’s property than had previously
existed. Since the one or two other non-retroactive provisions (A, E) may have resulted
in either an improvement or a worsening of the condition of women, it seems almost
certain that the Code as a whole significantly improved the position of women.

Even more significant is the fact that, leaving aside A (which may not refer to
retroactivity), four of the five statements mentioning retroactivity in the Code relate to
the condition of women. These figures cannot be dismissed as mere coincidence or the
result of arbitrary decisions or mistakes; they must indicate that the writers of the Great
Code are treating the provisions concerning women differently from other matters.

To explain this we need to consider the reasons why a lawgiver might explicitly
state that certain provisions are or are not retroactive, while saying nothing about the
retroactivity of other provisions. We must also ask why all five cases emphasize the
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non-retroactivity of a provision; even B, which affirms that the provision is retroactive
to a specific time, concludes that it is not retroactive before this time. The natural
inference is that the provisions of the Code are, in general, retroactive, but that these
five specifically are not. This inference would be especially reasonable if, as many
scholars think, the Code largely incorporates earlier legislation and traditional
customs26,

If this is the case, the explicit denial of retroactivity to five provisions must
indicate that these provisions represent a significant change from previous law or
custom; no one would be concerned with the possible retroactivity of a provision that
did not effect a significant change. Thus the changes effected by the provisions
concerning the status of women must have been among the most significant changes
made by the Code. Of course, the changes need not have been large in absolute terms,
but they must have been viewed as significant by the lawgiver(s) and presumably by the
community as well. In other words, these provisions effected an improvement in
women’s position that was perceived as one of the most significant changes made by
the Code. It is particularly interesting that the provisions protecting the property of
women against unlawful infringement by others are explicitly said not to be retroactive
(C and D above), whereas almost identical clauses protecting the property of male heirs
from similar infringement (6.2-9)27 do not mention retroactive application. We may
infer that the protection offered women by these laws represents a more significant
change from previous law than does the same protection offered to the male heirs. This
suggests that the property of the male heirs may already have been protected in earlier
legislation, or that such protection was thought unnecessary since the property of males
was not often tampered with, whereas the female heirs were thought to need the new
protection they are granted in the Code.

The fact that several of the changes that benefited women are explicitly non-
retroactive suggesfs that the improvements the Code effected in the position of women
met with some resistance. This is hardly surprising: changes in the legal relationship
between the sexes are often perceived as more threatening than other sorts of change.

26 See, e.g., Willetts, LCG 8-9; there is no hard evidence for this conviction, since no earlier
fragments from Gortyn treat precisely the same matters as the Code; see above n.2.

27 Willetts translates the provisions about women’s property (6.9ff) as if they were directly
continuous with the provisions about the son’s property, but (a) there is a slight but perhaps significant
change in vocabulary from "mortgaging" a son’s property (koTa®iBeBBai) to "promising” a woman’s
property (¢miomevoo), and (b) the provision that follows stating the sanction for violations speaks only
of the property being controlled by the mother or the wife (6.17-18). Thus 6.9 must mark a new set of
provisions that apply specifically to the propetty of women.
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Men continued to hold economic and political power at Gortyn, and men were
presumably in charge of writing the new provisions of the Code. They provided greater
benefits for Gortynian women but made certain that these benefits would be introduced
more gradually than most other changes.

In sum, we do not have enough evidence to say with certainty that all women
necessarily benefited from the Great Code. There may have been some who under
carlier legislation (or in the absence of legislation) received very large gifts from males
which the Code no longer allows. But if this did happen—and there is nothing in the
Code to suggest it—it is not likely to have affected many women. More important,
where the intent of the Code is clear, it ensures that women receive more property than
in the past, when some could have nothing, and that their property is better protected.
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Alberto Maffi (Milano)

Risposta a Michael Gagarin

1. Opponendosi all'opinione di Willetts, tuttora dominante, Gagarin sostiene che il
Codice di Gortina segna un miglioramento nella condizione economica delle donne. Cid
sarebbe confermato dal fatto che la maggior parte delle clausole che escludono
esplicitamente un'applicazione retroattiva protegge i diritti successori o, pil in generale, la
proprieta delle donne. E I'esclusione della retroattivitd (rpd88a pe #vdikov fuev)
sarebbe un indizio sicuro di cambiamento. Muovendo dall'esame di queste clausole G.
giunge poi a formulare un principio generale di tecnica legislativa: dove manca una
clausola che escluda esplicitamente la retroattivita di una norma, questa deve considerarsi
automaticamente retroattiva, o va vista (il che - aggiungo io - non & proprio la stessa
cosa), come la trascrizione di norme scritte o consuetudinarie preesistenti (p.70).

La mia risposta si articolera in due punti. Prima di tutto prenderd in considerazione
la questione dell4 retroattivita. In secondo luogo esaminerd alcuni dei passi analizzati da
G. utilizzando le sigle da lui introdotte (A=IV 52-V1; B=V 1-9; C=VI 9-25; D=IX 7-17;
E=X111-5), e cercherd di stabilire se lo scopo del legislatore era effettivamente quello di
migliorare la condizione delle donne.

2. Secondo G. 'emanazione di norme come C e D e I'esplicita esclusione della loro
retroattivitd indica che le donne avevano bisogno di protezione e che alcune di esse in
precedenza o non avevano ricevuto beni in proprietd o ne erano state private (p.69). Se
cosi fosse, tenuto conto che il Codice almeno in un caso sembra conoscere e applicare la
retroattivita (col. V 1-9 = B), a me sembra che le donne sarebbero state tutelate ancor
meglio proprio rendendo retroattive le nuove norme. E non mi pare convincente vedere
nell'esclusione della retroattivita un temperamento di stampo "maschilista’ alla volonta del
legislatore di introdurre norme piii favorevoli alle donne (G., p. 70). Fra l'altro, in questa
logica, l'esclusione della retroattivita avrebbe danneggiato proprio le donne pidl anziane e
percio piit autorevoli e pii rispettate.

G. nota che norme analoghe a C e D, poste a protezione di soggetti maschili (VI 2-
9), non fanno parola di applicazione retroattiva. E questo dimostrerebbe che i diritti dei
maschi erano tutelati anche prima del Codice, oppure che non si verificavano abusi in
misura tale da giustificare una esplicita previsione di legge (p.70). A questo proposito
osservo che, in relazione al divieto per i figli di alienare i beni del padre e per il padre di
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alienare i beni dei figli (col. VI 2-9), non solo non si accenna a un'eventuale retroattivita
ma non si parla affatto di rimedi giudiziari. Da cit discende, secondo me, che i rimedi
giudiziari per una eventuale violazione del divieto in questione, se esistevano, erano quelli
ordinari; il che non esclude affatto che la norma possa essere in tutto o in parte nuova
rispetto alla situazione preesistente al Codice.

Attiro inoltre l'attenzione su col. VI 37 ss., dove l'atto di disposizione dei beni della
madre premorta da parte del padre viene sanzionato in modo identico all'atto di
disposizione dei beni della moglie da parte del marito e dei beni della madre da parte del
figlio, cosi come & previsto in C (resriturio in integrum a favore dei figli e condanna in
duplum del venditore), ma senza la clausola che esclude la retroattivita. Se fosse vero che
contro gli atti di disposizione di beni delle donne sono state introdotte norme pil severe,
occorrercbbe spiegare perché le stesse sanzioni tutelano anche i diritti dei figli sui beni
materni, ma senza clausola di retroattivita, quindi, secondo il criterio generale supposto da
G., senza che si possa affermare che si tratta di una norma nuova. Si possono avanzare in
teoria tre spiegazioni. 1) L'assenza della clausola di retroattivita & voluta e rivela che si
tratta di una norma precedente che viene trascritta tale ¢ quale nel Codice. 2) La clausola di
retroattivita manca perché il legislatore (o il lapicida) si & dimenticato di inserirla, e allora
la norma pud essere considerata nuova. 3) La clausola di esclusione della retroattivita &
indizio di novit delle norme a tutela delle donne , ma non esclude che le norme cuinon &
apposta, come col. VI 37 ss., siano nuove.

G. non prende in esame col. VI 37 ss.; applicando i criteri da lui enunciati, si
potrebbe perd osservare che a ad essere tutelati da questa norma sono i figli, e in
particolare i figli maschi!. Da un lato si giustificherebbe dunque I'assenza della clausola di
retroattivitd, in quanto i maschi erano gi2 tutelati anche prima del Codice; dall'altro
avremnmo la conferma che la tutela delle donne, ricalcata su quella dei maschi, & stata
introdotta dal Codice. Ma & convincente una simile applicazione del punto di vista di
Gagarin? Io credo di no, se non altro perché la tutela dei beni della donna interessa i figli
anche mentre la madre & viva; dal loro punto di vista non vedo quindi perché, prima
dell'emanazione del Codice, gli atti di disposizione dei beni della madre ad opera del
padre avrebbero dovuto essere del tutto leciti finché la madre era viva e pesantemente
sanzionati dopo la sua morte.

Resta allora da sceglicre fra le altre due spiegazioni. Yo non credo che l'assenza della
clausola di esclusione della retroattivita sia dovuta a dimenticanza; se cosi fosse, mi pare
plausibile che sarebbe stata aggiunta negli emendamenti della col. XII, fra cui troviamo
proprio una clausola del genere (XII 1-4 = E a proposito di donazioni del figlio alla madre
e del marito alla moglie).

1 E' vero infatti che tekna indica sia i maschi che le femmine, ma alle Il. 35-37 leggiamo che
l'atto di disposizione da parte del padre & lecito solo se approvato dai tekna dromees iontes; e dromeis

sembra un termine applicabile esclusivamente ai maschi.
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A me pare dunque preferibile la terza spiegazione. Dall'assenza di una clausola di
esclusione della retroattivitd non si pud ricavare che la norma relativa non & nuova o
addirittura che & retroattiva. Credo cioé che I'esame del Codice confermi un principio di
senso comune (o di buon senso): 12 dove troviamo una clausola che esclude
esplicitamente la retroattivitd, siamo sicuri di trovarci di fronte a una norma innovativa; 1a
dove non troviamo alcuna clausola relativa alla retroattivitd (né per escluderla né per
affermarla), possiamo ritenere in linea di principio che la retroattivita sia da escludere; in
ogni caso una simile mancanza non ci offre alcun elemento per sostenere che siamo di
fronte alla trascrizione di una norma preesistente e non a una norma innovativa.

Per chiarire ulteriormente questo punto, & forse opportuno distinguere fra norme
che contengono la riaffermazione di un principio e norme che contengono le conseguenze
ricollegate dal legislatore alla violazione di quel principio. Consideriamo, ad esempio,
altre norme del Codice che interessano pilt 0 meno direttamente la condizione economica
della donna. In caso di morte o di divorzio, la donna che sottrae cose dei figli & endikon
(III 23), e cosi pure se non ha avuto figli (III 30); altrettanto vale per la Foikea che
divorzia (IIT 43-44). Come giudicare queste norme dal punto di vista che ci interessa? Mi
sembra inverosimile che prima del Codice una donna che divorziava potesse sottrarre
impunemente cose appartenenti ai figli o al marito, o al padrone dell'ex-marito nel caso
della Foikea. Mi pare dunque che la legge si limiti a ribadire, per esigenze di ordine e di
completezza nell'esposizione, un principio che era in vigore prima del Codice e che
continuera ad esserlo dopo. Nessun problema concreto di retroattivita si pone.

Un rilievo diverso pud assumere invece la norma che sanziona la sottrazione di beni
ereditari da parte del coerede in un momento successivo alla divisione (V 35 ss.). Fermo
restando anche in questo caso che prima del Codice doveva gia essere in vigore il
principio che vieta al coerede di impadronirsi di beni ereditari dopo la divisione, pud darsi
che il legislatore abbia inasprito le sanzioni che colpivano un simile comportamento. Sotto
questo (limitato) profilo la norma & probabilmente nuova e non si vede perché dovrebbe
essere retroattiva.

Se & dunque vero che I'assenza di una clausola che escluda la retroattivita non
implica che la norma sia retroattiva e non esclude che si tratti di una norma innovativa, ci
si deve chiedere perché le norme del Codice studiate da G. contengano la clausola di
esclusione della retroattivitd. Io credo che, in assenza di principi generali del diritto
contenuti in carte costituzionali, elaborati da giuristi e resi efficaci da corti costituzionali,
in certi casi si avvertisse l'opportunitd di una specifica ed espressa formulazione
legislativa di un principio, d'altronde considerato ovvio, per consentire al giudice di
respingere pretese basate su fatti precedenti I'emanazione della norma. E' verosimile, ad
esempio, che in un ambiente naturalmente litigioso come quello delle famiglie greche,
un'esigenza di pari trattamento fra tutti i membri della famiglia (e in particolare fra i pi
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anziani) spingesse coloro che erano esclusi dalla applicazione di norme innovative a
considerare pill equa una loro applicazione retroattiva.

3, Abbiamo visto che le norme esaminate da G. implicano certamente
un'innovazione. Si tratta ora di vedere di che innovazione si tratti e a favore di chi.

Concordo con G. nel respingere la tesi di Willetts secondo cui il Codice
documenterebbe il passaggio dal matriarcato al patriarcato. Credo perd che la prospettiva
in cui vanno esaminate le norme analizzate da G. debba essere pil ampia dell'alternativa
miglioramento/peggioramento della condizione della donna in cui G. ancora si muove.
Secondo me la preoccupazione del legislatore & soprattutto quella di evitare conflitti di
interesse sia tra gruppi familiari sia tra membri della famiglia e terzi, conflitti che possono
derivare da atti concernenti il patrimonio delle donne ma non compiuti dalle donne. Pit
che la tutela delle donne & quindi la tutela degli interessi dei familiari o dei terzi acquirenti
che secondo me sta a cuore al legislatore. Esaminiamo rapidamente i passi di cui si occupa
G.

Le norme A e B (col.IV 52 - V 9) secondo me tendono soprattutto a ristabilire la
parita tra fratelli e sorelle: in pratica si vuole raggiungere un risultato simile alla collatio
dotis. Contrariamente a G.(p.66-68) io credo percid che il diritto delle figlie a ereditare dal
padre (e dalla madre) preesistesse non solo al Codice ma anche all'anno di Cillo (ma V 1-
9 & un passo troppo complesso per discuterlo qui).

Per quanto riguarda i casi C e D & secondo me l'esigenza di prevenire conflitti
familiari e di tutelare i terzi acquirenti che spinge il legislatore ad introdurre severe
sanzioni a carico di colui che dispone arbitrariamente dei beni della moglie, della madre o
della patroiokos.

Consideriamo prima di tutto il caso C. Per quanto riguarda la moglie c'¢ intanto
l'interesse dei figli a ereditare i beni materni (come rivela VI 31 ss.) e secondariamente
l'interesse della famiglia d'origine della moglie ad ottenere la restituzione dei beni della
donna in caso di scioglimento del matrimonio. Per quanto riguarda il divieto di disporre
dei beni della madre c'¢ da tener conto dell'interesse degli altri figli della stessa madre.

Io non credo percid che il Codice introduca qui per la prima volta il diritto della
moglie e della madre a non essere privata dei propri beni. E non lo credo non tanto perché
sono un fautore del peggioramento invece che del miglioramento della condizione della
donna per effetto del Codice, ma perché gli interessi degli altri soggetti che abbiamo
menzionato esistevano anche prima del Codice; mi sembra percid inverosimile che al
marito o al figlio prima del Codice fosse consentito intascare il ricavato della vendita dei
beni della donna ledendo le aspettative di altri interessati. Infatti il marito avra pur dovuto
restituire i beni della donna in caso di scioglimento del matrimonio e il figlio avra dovuto
quanto meno imputare alla sua quota ereditaria i beni della madre da lui venduti.
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E' presumibile dunque che quegli atti di disposizione fossero quanto meno
annullabili anche prima del Codice (si tratta pur sempre, in sostanza, di vendita di cose
altrui). Tuttavia & probabile che la possibilita di disporre dei beni della donna da parte del
marito o del figlio fosse considerata come una facolta tradizionalmente ricompresa nei
poteri esercitato dal capo della famiglia e fosse di fatto esercitata con moderazione. A sua
volta il terzo acquirente, non importa forse se in buona o mala fede, avra avuto dei fastidi
soltanto nel caso in cui i diritti della famiglia di provenienza della moglie, o i diritti degli
altri eredi della madre, fossero risultati lesi dalla vendita (ad esempio a causa
dell'insolvenza del disponente). Per spiegare le nuove norme introdotte dal Codice
possiamo pensare che per qualche motivo (ad esempio per le accresciute esigenze di
liquidita di un'economia mercantile) gli atti di disposizione dei beni delle donne fossero
divenuti molto pili frequenti, incrementando cosi le liti in ambito familiare e rendendo
incerti i titoli di acquisto di un numero sempre maggiore di acquirenti. Per quanto riguarda
in particolare quest'ultimo punto, possiamo supporre che, prima del Codice, l'acquirente
costretto a restituire il bene della donna potesse ottenere dal venditore soltanto il
risarcimento del danno.

Si spiega cosi che il legislatore abbia ritenuto opportuno tutelare piti efficacemente
sia il patrimonio della donna sia il terzo acquirente, dichiarando nullo il negozio
dispositivo e infliggendo una pesante sanzione al disponente. Che comunque
l'applicazione di queste nuove norme richiedesse pur sempre l'intervento di un interessato
diverso dalla donna lo rivela il fatto che il Codice si occupa qui solo dell'azione
dell'acquirente contro il venditore. Occorre quindi che in precedenza qualcuno, che per
me non & né la donna né un magistrato, abbia promosso I'azione contro l'acquirente allo
scopo di far recuperare alla donna i beni da lui acquistati (a questo punto & da supporre in
buocna fede, perché altrimenti non si spiega il diritto ad ottenere il doppio del valore del
bene). Ci si pud chiedere anzi se il promotore di tale azione, in questo caso assimilabile
alla graphe attica, potesse essere non solo un diretto interessato ma un cittadino
qualunque, ho boulomenos.

Un ragionamento analogo si pud fare per D. Anche in questo caso mi pare
inverosimile che nell'ambito di un istituto in apparenza molto antico, come l'epiclerato, gli
interessi dell'avente diritto a sposare la donna non fossero tutelati contro atti di
disposizione arbitrari anche prima del Codice. Tuttavia anche qui dovettero verificarsi
abusi che spinsero il legislatore a colpire di nullita il negozio di disposizione e a irrogare
pesanti sanzioni a carico del disponente.

Dalle considerazioni fin qui svolte sulle norme C e D mi pare dunque riduttivo
chiedersi se e in che misura il legislatore intenda assicurare una tutela pill efficace alle
donne. Per quanto riguarda poi la esclusione esplicita della retroattivitd di C e di D, mi
pare si possa dire che rendere retroattive le nuove norme avrebbe significato colpire
pesantemente una facoltd tradizionalmente riconosciuta al capo della famiglia e nello
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stesso tempo danneggiare i terzi che, avendo acquistato prima del Codice, potevano
ritenersi al sicuro2. D'altra parte, l'esplicita esclusione della retroattivita mira a ribadire
che in una situazione di conflitto fra molteplici interessi contrastanti, a nessuno &
consentito appellarsi a principi di equita o di pari trattamento, magari fra membri della
stessa famiglia.

Nel caso E, infine, I'esclusione della retroattivitd sembra avere una motivazione
diversa, che perd, anche in questo caso, non mi sembra riconducibile esclusivamente alla
tutela di un diritto femminile. (Si noti che le donazioni a favore di qualunque terzo sono
valide alla sola condizione che non danneggino i creditori del donante; di una tutela dei
familiari del donante, qualunque sia il loro sesso, non si parla: col. X 20-25).

Concludo su entrambi i punti che ho trattato: 1) Fesclusione (o la previsione) della
retroattivita pud avere motivi diversi in relazione alle diverse situazioni disciplinate ¢ non &
da interpretare esclusivamente come indizio di novita della norma a cui viene apposta; 2) il
diritto di famiglia che emerge dal Codice non privilegia singoli soggetti o singole
componenti dei gruppi familiari, ma tende sempre a contemperare i vari interessi
potenzialmente in conflitto; da questo punto di vista le donne, in quanto tramite tra le
famiglie, vanno tenute particolarmente sotto controllo legislativo perché sono un fattore di
squilibrio: si vuole cio evitare che i loro beni formino oggetto di atti suscettibili di turbare
l'equilibrio patrimoniale intrafamiliare e interfamiliare.

2 La tutela dei terzi acquirenti, oltre che dell'adottato stesso, appare preminente anche nella
esclusione della retroattivith in materia di atti dispositivi collegati all'adozione: col. XI 21-23.



Kenneth J. Burchfiel (Washington)

The Myth of "Prelaw" in Early Greece®

Aurea prima sata est aetas quae vindice nullo
Sponte sua, sine lege fidem rectumque colebat.
Poena metusque aberant nec verba minantia fixo

Aere legebantur nec supplex turba timebat

ludicis ora sui, sed erant sine vindice tutil.

I Introduction

In a famous essay, Louis Gernet broadened the inquiry into law in Greece in
remotest antiquity, prior even to epic, by including evidence from myth and cult
practices, to define a stage of social development which he characterized as "prédroit"2.
The primitive forms of thought in this stage are of a different sort than a legal mode
which is presupposed and supported by a social organization of judgment; instead, the
symbols of prelaw are efficacious in themselves through the force of religion3. Though
references to "prelegal” proceedings in Greek literature are scarce, and little evidence of
continuity between the "magico-religious" era and classical law can be cited, Gernet
supports his theory of legal development by a comparative method relying chiefly upon
paraliels found in Roman law. The distinction between the "law" of classical Greece and

*

I wish to thank the Max-Planck Institut fiir internationales und auslindisches Patent-,
Urheber-, und Wettbewerbsrecht, Munich, and its Directors for enabling me to complete the work upon
which this article is based, and Professor Leopold Pospisil for reviewing the manuscript.

1 Ovid, Metamorphoses 1.89-93.

2 L. Gernet, "Droit et prédroit en Gréce ancienne," L'Anée sociologique 3 (1948-49) 21;
reprinted in Anthropologie de la Gréce antique (Paris 1968), tr. J. Hamilton and B. Nagy, The
Anthropology of Ancient Greece (Baltimore 1981) [hereinafter cited to the English edition as
"Anthropology of Greece"].

3 Anthropology of Greece (note 2) at 187.
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a "prelegal” stage has been widely accepted by subsequent researchers, though the
boundary between the two stages has fluctuated.

More recently, Michacl Gagarin has proposed consideration of legal anthropology
as a source for comparative theoretical models that may be applied to the analysis of early
Greek law#. In contrast to earlier scholars, he adopts an extremely restrictive definition of
law, under which the distinction between jus and lex is ignored>, and "law" is defined
exclusively in terms of the existence of written statutory enactmentsS. Gagarin's
definition of law is thus based on a concept of formal, abstract principles adopted by
political authorities of a society and enacted as positive legislation?, in order to
distinguish a particular set of rules that the authorities have decided will be enforceds.
From this definition it necessarily follows that both preliterate Greece and many societies
known from anthropological studies simply have no substantive law whatsoever®,

In accordance with this definition, Gagarin proposes an evolutionary theory of the
development of law, which although applicable to early Greece extends to human society.
in general. Gagarin posits the existence of a "prelegal" evolutionary stage where there is
simply no law, either in the sense of legal procedures for settling disputes, or any rules
which could be applied if such procedures existed!0. In this first golden era of human
development, it is evident that there are no means for compulsory settlement of disputes,
since these are not developed in any society until the final legal stage. Indeed, based upon
the anthropological evidence, Gagarin suggests that societies exist in which disputes
themselves are nonexistent!!, thus following Ovid's pastoral hypothesis quoted above.

In the following "protolegal" stage, disputes are settled only by voluntary consent;
there is no means for coercing disputants to accept legal authority or its judgment in a
given case. In this second era, Gagarin considers that purely voluntary formal procedures
for settling disputes may come into existence and be recognized before any of the

4 Early Greek Law (Berkeley 1986).

3 As other commentators have already objected, by failing to distinguish between various
senses of the English word "law," his definition excludes the broader sense of law expressed by the Latin
ius, German Recht, French droit, and Spanish derecho. E. Cantarella, "Tra diritto e prediritto: un
problema aperto," Dialogues d'histoire ancienne 13 (1987) 149-81; R. Wallace & R. Westbrook, Review
of Early Greek Law, AJPh 110 (1989) 362-67.

6 Early Greek Law (note 4) at 3.

7 Early Greek Law (note 4) af 136.

8 Early Greek Law (note 4) at 144,

9 Early Greek Law (note 4) at 3.

10 Early Greek Law (note 4) at 8-9.

Il He cites generally, J. Nance, The Gentle Tasaday (New York 1975).
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society's rules are formally recognized as legal rules!2. It is only later that "a society has
developed at least some ability to enforce settlements” so that "disputes can be settled in a
way not acceptable to one party!3." Only in the final "legal" stage does resolution of
disputes become subject to the compulsory authority of the political authorityl4, and
"law" arises through enactment of written statutes!3. Thus law is "recognized" solely in
terms of its abstracted, written, positive form as statutory enactment, while "legal”
procedure is distinguished by being both public and formal. Since Gemet, the prevailing
concept of early Greek law has been based upon an interpretation that posits the existence
of a "prelegal” stage of one kind or another. My purpose is to reexamine the concept of
"prelaw" applied to characterize the precodification evidence from Greek myth and
literature, in view of the cross-cultural analysis of legal anthropology. From intensive
study of the legal systems of preliterate peoples, anthropologists have derived definitions
of law and its attributes that are independent from the Western tradition of Roman and
modern European jurisprudence, and that may be applied to the system of social control
of any functioning human society. As a result, legal anthropology provides a model of
analysis that asks different questions about the essential attributes of law, and redefines
the basic questions that must be considered with respect to early Greece: To what extent
do the disputes recorded in epic and myth constitute valid sources of law? Does the
evidence from early Greek literature describe a single legal system or a plurality of
distinct legal traditions? Is the concept of "early Greek law" at the level of the linguistic
nation valid, and if not, at what level of social organization must law be sought? Is the
widely accepted concept of a "prelegal” stage of development supported by the early
evidence? The questions suggested by legal anthropology may redefine the basic concept
of legal development prior to codification in Greece, and the analytical approach for

seeking answers.
II. Anthropology of Law

Since it is not possible to provide even the briefest review of the history of
anthropology of law, the present discussion is based principally on the analytical model

12 Egrly Greek Law (note 4) at 12.
13 Early Greek Law (note 4) at 7.
14 Early Greek Law (note 4) at 111.
15 Early Greek Law (note 4) at 8-9.
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proposed by Leopold Pospisil!6. Although debate in anthropological circles continues as
the basic principles are elaborated and refined through comparative studies, Pospisil's
work is distinguished by its breadth, both in anthropology and jurisprudence, and by
concise and elegant functional definitions of basic analytical constructs.

Form of Law

The core of the law concept is "institutionalized social control"!7, Legal
anthropologists seek to broaden the cross-cultural definition of law by examining the
institutions of widely differing societies to determine institutions that accomplish social
control outside the traditional Western legal model.

The Eurocentric concept that law is embodied in formal, abstractly worded rules
typified by statutes is obviously inapplicable to many tribal societies because of their
"yirtual lack of rules”, and it inevitably leads to the conclusion that there are "many
lawless peoples”18. For this reason, the search for law in the form of abstracted formal
bodies of rules is of little help in determining the law of many (but not all) preliterate
peoples. ‘

Instead, anthropologists propose to look for law in the principles applied by legal
authorities in society in resolving disputes within their groups. In this case, the law
consists of principles abstracted from the legal decisions, and requires study of actual
cases of conflict in the society, through which disputes are resolved. This method for
defining and investigating the law is not unique to cultural anthropology; indeed Oliver
Wendell Holmes defined "law” as "the prophecies of what the courts will do in fact, and
nothing more pretentious”19. The principal advantage of deriving law only from the
decisions of legal authorities that are announced in solving disputes among their
followers is that the concept of law becomes universal, leaving nowhere in the world a

residuum of "lawless societies"20,

16 See particularly, Anthropology of Law: A Comparative Theory (New York 1971); Kapauku
Papuans and Their Law (Yale Univ. Pubs. in Anthropology No. 54) (New Haven 1958) [hereinafter
"Kapauku Law"); The Ethnology of Law (2d ed., Menlo Park, Calif. 1978).

17 Anthropology of Law (note 16) at 20.

18 Anthropology of Law (note 16) at 23. The basic objection to the requirement that law must
be manifested in statutory enactments of rules is that under this definition, "[IJaw would cease to be a
universally usable concept, being limited in its applicability only to those societies which have either
written codes or sets of rules deposited in the memories of their 'wise men."

19 "The Path of Law," Harv. L. Rev 10 (1897), 457, 461

20 Anthropology of Law (note 16} at 34-35.
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Definition of "Law"

Although the core concept of law is institutionalized social control, it is evident that
not all social controls are legal. Accordingly, in order to confine the investigation of law
within meaningful channels, and distinguish other formal or informal social controls,
such as political decisions, customs, and religious taboos, it is essential to provide a
definition of law. In seeking to expand the investigation of law beyond the confines of
Furopean jurisprudence, anthropologists have emphasized various aspects of law as
essential. Radcliffe-Brown, for example, proposed to define law as "social control
through the systematic application of the force of politically organized society"21,
However, this definition led to the conclusion that "some simple societies have no law,
although all have customs which are supported by sanctions"22. Howell also emphasized
the aspect of formal political organization, defining law as "social control which is
maintained by organized legal sanctions and applied by some form of organized political
mechanism", and reached a similar conclusion compelied by his Eurocentric definition:
the Nuer "had no law, for as we have already seen, there was in the past nothing in the
nature of politically organized society"23. These definitions proposed by anthropologists
underscore the difficulty in deriving a concept of law that is not limited by the Western
legal tradition and the "folk-system" of the investigator, Where the definition of law is too
narrow, it is inapplicable to many primitive societies, leading to the conclusion that "some

societies are simply lawless"24,
Attributes of Law

From his study of the stone-age Kapauku Papuans, Pospisil demonstrates that
"law" can be found in any functioning social group, and distinguished from other modes
of social control, when "law" is defined in terms of four essential attributes:

(1) law is manifested in a decision made by a political authority;
(2) it has a regularity of application (intention of universal application);

21 AR. Radcliffe-Brown, Structure and Function in Primitive Society (London 1952) at 212.

22 Anthropology of Law (note 16) at 13.

23 A Manual of Nuer Law (Oxford 1954) at 225. Evans-Pritchard similarly concluded that “ina
strict sense the Nuer have no law" based on a political organization in which legislative, judicial and
executive functions are not vested in any persons or councils, and wrongs "are not brought forward in
what we would call a legal form." The Nuer (Oxford 1940) at 162. See Anthropology of Law (note 16) at
100.

24 Anthropology of Law (note 16) at 19.
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(3) it contains a definition of the relation between the two parties to a
dispute (obligatio); and
(4) it is provided with a sanction?3,

1. Authority

In Pospisil's definition, authority is "a concrete person or group of persons passing
a legal judgment or decision?6." According to this purely functional definition, a leader or
authority is "an individual or group of individuals who initiate actions in a social group or
whose decisions are followed"; specific attributes such as degree of formality, specific
amount of power, or any particular political organization are irrelevant27.

The only essential requisite for authority is that the persons who are legal
authorities must "possess the power to induce or force the majority of the members of
their social group to conform to their decisions"28. Further, this power must prevail
“even over the protests and resistance of either or both parties to the dispute"?9. Even in
societies with informal leadership, there are "headmen" who are recognized as leaders
because their decisions are followed, and "the fact that the decisions and advice of an
authority are followed by the rest of the members of the group constitutes the only
important criterion of 'authority"30.The universality of authority is suggested by the
circumstance that leadership is "not a social phenomenon over which man has a
monopoly: wolves, monkeys and apes have their leaders, too"31,

2. Intention of Universal Application

Since in many tribal societies, both political decisions and legal judgments are made
by the same authority, there is a need for an additional ‘criterion to distinguish political
from legal decisions: for a legal decision, the authority must “intend it to be applied to all
similar or 'identical' situations in the future”32, This intention may be expressed in

25 Anthropology of Law (note 16) at 39-96.
26 Anthropology of Law (note 16) at 43. He observes that over 130 different conceptions of
the attributes of leadership have been proposed. Id. at 52-57.

21 Anthropology of Law (note 16) at 57,

28 Anthropology of Law (note 16) at 44.

29 Anthropology of Law (note 16) at 44.

30 Anthropology of Law (note 16) at 47.

31 Anthropology of Law (note 16) at 50.

32 Anthropology of Law (note 16) at 79.
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widely different ways in various cultures, including reference to a statute when the judge
hands down a decision in Western legal culture; reference to a "mental codification of
abstract rules" maintained by the Kapauku headmen; or in societies without codification,
as a precedent to be followed in the future33. In each case, the ideal component binds the
members of the group who did not participate in the case under decision.

3. Obligatio

Because law is defined only with respect to decisions that exercise social control, it
is essential that the decision of an authority state the rights of one party to a dispute and
the duties of the other34. Pospisil uses the Latin term "obligatio” because of its reference
to iuris vinculum, a legal tie between the two parties that manifests itself in the formofa
duty on the part of one and a right on the part of the other to a contract or litigation35.
Accordingly, a pronouncement of an authority which gives one party a right while not
stating the duty of the other is not included in the definition of "law" even though the
attributes of authority and of the intention of universal application are present36, Such
cases generally involve disputes that do not result in a definitive statement of the liability
of the debtor or wrongdoer, because of his political influence or relationship to the legal
authority, even where it is acknowledged that the rights of the complaining party have
been infringed37.

The attribute of obligatio is a significant factor distinguishing the realm of law from
religious duty. Since law requires that a decision define a relation between two parties
who are each represented by living individuals, all obligations toward the dead and
toward the supernatural are excluded by the criterion of obligatio, including religious
taboos with no living person to enforce them38. However, if the supernatural is
represented by a living individual, such as a priest or shaman, and secular punishments
are either added to supernatural penalties or replace them, then the decision of a legal
authority in such cases is properly regarded as falling within the realm of religious law3.

33 Anthropology of Law (note 16) at 79-80.
3 Anthropology of Law (note 16) at 81.
35 Anthropology of Law (note 16) at 82.
36 Amthropology of Law (note 16) at 82.
37 Kapauku Law (note 16) Case 115, at 218.
38 Anthropelogy of Law (note 16) at 86.
39 Anthropology of Law (note 16) at 86.
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4. Sanction

Earlier anthropologists defined law almost exclusively in reliance upon physical
force or coercion, which is undoubtedly a sanction, based on the Western folk tradition's
assumption that a proper legal decision is "a formalistic act by a formally instituted
authority pronouncing a formal verdict, which is then physically enforced"40. Under
Hoebel's famous definition, a norm is legal "if its neglect or infraction is met by the
application, in threat or in fact, of the absolute coercive force by a social unit possessing
the socially recognized privilege of so acting"4!. He maintained that "the exercise of
physical force to control or prevent action is the absolute form of compulsion . . . the
characteristic feature of law, as distinct from mere force, is the recognized privilege of a
person or social group to apply the absolute form of coercion to a transgressor when
conduct deemed improper may occur"42,

More recent anthropologists have sought to develop alternate definitions of law
avoiding a criterion of forceful coercion, since there are peoples and cultures among
whom physical sanctions are almost entirely lacking#3, such as the Nunamiut Eskimo,
who almost exclusively use nonphysical, often psychological means of social control#4.
For example, in stone-age Kapauku society, economic sanctions are "by far the most
preferred”, including the payment of blood money for killing a man in order to avoid
capital punishment45,

Because some sanction, whatever its particular form and however it may be
enforced, is an essential attribute of law, a corollary is that the sanction must be enforced
against members of the society who are unwilling to conform?6. The decision of a legal
authority, which declares and establishes the legal right existing between two followers,
is the only relevant consideration, provided that some sanction ensures compliance with

4 Anthropology of Law (note 16) at 35.

41 The Political Organization and Law-Ways of the Comanche Indians (Am. Anthropological
Ass'n Memoir 54, Santa Fe 1940) at 47.

2 Ibid,

43 Anthropology of Law (note 16) at 89,

4 Anthropology of Law (note 16) at 94.

45 Anthropology of Law (note 16) at 93. The sum imposed, 120 cowries (which would buy
600 pounds of pork) is so high as to constitute a lifetime sentence of repayment.

46 Anthropology of Law (note 16) at 118: Law implies regularity and order and its existence
requires an organized group of people who uphold the order and take care that it is enforced in situations
involving individuals who are unwilling to conform. . . . Members of these functioning subgroups
cannot allow offenses to go unpunished and disputes within the groups to continue indefinitely without a
solution, for the simple reason that these disorders challenge the very existence of these groups.



The Myth of "Prelaw" 87

the decision, entirely independent from the question of how the law is enforced or the

judgment executed.
Multiple Legal Levels

This definition of law has important consequences for the conceptualization of law
in any society. The first concerns the social context in which law is defined. The essential
feature of law implicit in Pospisil's definition is the fact that the adjudicating authority
must have jurisdiction over both litigants: the personal parties to a suit must belong to the
same social group in which the authority has this power, and law therefore pertains to
specific groups and subgroups of a society?”’. The organized political subgroups
(families, clans, bands, villages, lineages, confederacies, states, nations, etc.) are
essential to any definition of the society's legal systems.

Consequently, a society segmented into politically independent lineages cannot and
does not have a single overall legal system, even though it may have such common
attributes as a single language and widely shared cultural or moral values*3. Because
Western theory has typically conceived of law "as the property of society as a whole" on
the organized political level of the nation, if a tribal society does not have a
comprehensive political organization, this preconception may lead to the conclusion that a
society has no law#?, However, what may be merely custom without enforcement on the
broadest level of the linguistic group may constitute an effective body of law on the
politically organized subgroup level?,

It is unnecessary to scrutinize each detail of the model proposed by Pospisil to
appreciate the significance of his theory of law for the interpretation of evidence from
preliterate societies. First, it is a universally applicable concept, since law defined
according to these four criteria "is present in all societies—indeed, in every functioning
group or subgroup of people"3!. By indicating the source and form of law, as revealed in
the decisions of authorities who have the power to declare the legal rights of disputants
irrespective of their consent, Pospisil emphasizes the essential nature of law as ius, and

41 Anthropology of Law (note 16) at 343.

48 Anthropology of Law (note 16) at 343. Political organization depends on whether there is a
system of regulation of relations between groups, or members of different groups within the society at
large. Id. at 97, citing Hoebel, Man in the Primitive World: An Introduction to Anthropology (1949) at
376.

49 Anthropology of Law (note 16) at 98.

50 Llewellyn & Hoebel, The Cheyenne Way (1941) at 28.

51 Anthropology of Law (note 16) at 8.
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its independence from any criteria of formality. The law of a social group requires neither
statutory enactments nor formal rules, and is not necessarily correctly expressed by them
if they exist.

This summary of the anthropological definition of law and its attributes provides a
basis for reconsidering the earliest Greek literary evidence, and the theories of legal
development based upon these sources.

1. Prehistoric Greek Law

Wolff stressed the importance of the comparative methed in illuminating the
obscurities present in the early Greek sources, based upon its proven utility for clarifying
hints and suggestions present in the texts, that cannot be resolved by philology alone or
from context52. He maintained that the comparative method, "which rests on the
established fact that in matters legal the human mind is so constructed as (o seek similar
solutions for similar situations under analogous conditions, needs no justification"53,

I do not mean to suggest that any direct conclusions may be reached about early
Greek society by comparison, for example, of the stone-age Kapauku of twentieth-
century New Guinea with the Ionian Greeks of the tenth to seventh century B.C.,
although the parallels can be most striking, and the evidence may be conclusive with
respect to more general theories of legal "evolution”.

The anthropological studies are valuable for other important reasons. First, they
illustrate functioning systems of law in societies without the attributes of European law,
for example, without written statutes, formal adjudicatory or enforcement authority,
physical sanctions or incarceration. Second, the anthropologists themselves have
distinguished the Eurocentric analytical model, and thus identify the underlying
assumptions that are neither essential nor appropriate for analysis of legal systems in
preliterate tribal society. The definition propased by Pospisil clarifies the attributes based
on the Western tradition that are irrelevant to a more general definition of "law," including
the presence of a formal adjudicatory authority; the use of formalized, regular procedures
in submitting disputes for resolution; any particular minimum degree of political organiza-
tion: the use of written statutes or formal oral abstract rules; punishment by physical

52 HLJ., Wolff, "The Origin of Judicial Litigation Among the Greeks," Traditio 4 (1946) 31,
35, translated with an addendum, "Der Ursprung des gerichtlichen Rechisstreits bei den Griechen,”
Beitrage zur Rechisgeschichte Aligriechenlands und des hellenistisch-rimischen Agypten (Weimar 1961 =
Forschungen zum rémischen Recht 13) 1-90.

B3 Ibid.
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sanction; and execution of the judgment by a formal, public authority independent from
the litigants. Instead of essential requirements of law, these factors are variables that can
be used to characterize any legal system, for example, in terms of its formality or
informality; weak or absolute authority; enforcement methods, etc. Third, as a result of
this theoretical development, the anthropology of law provides a model of analysis that
asks different questions about the essential attributes of law, which are applicable to any

functioning legal system.
Unwritten Law

In some instances, the anthropological evidence is itself sufficient to disprove
theories regarding the essential attributes of law. For example, Gagarin's first criterion,
the existence of written statutes, has been rejected by legal anthropology as a definition
which is neither necessary nor appropriate for general application, and which leads to the
conclusion that some societies are simply lawless. Under the anthropological definition,
neither writing nor formulation of abstract systems of legal rules is a necessary
prerequisite for a complex system of law.

The evidence of the earliest Greek codes supports this conclusion. Indeed, the
appearance of complex written laws in the seventh century is inconceivable without
earlier and perhaps more complex unwritten laws. The earliest Athenian statutes were
enacted in some instances to repeal earlier systems of unwritten law. For example,
Solon's law abolished security of the person4, which certainly implies that prior to the
codification, legally enforceable debt relationships st;cured by the debtor's person were
an established feature of Athenian law. Aristotle states that this was the case for a long
period, in which the progressive enslavement of the people by the nobles led to

increasing strife33.
Universality of Substantive Law

The first principle confirmed by anthropology is that substantive law in the sense of
ius is basic to any politically organized society or subgroup36. Legal anthropology

34 Arist. Ath. Pol 9.1.

55 Ath. Pol. 2.1-3, 6.1.

56 In Pospisil's definition, "The law of substance sets limits to permissible behavior and deals
chiefly with the content of legal precepts, such as kinds of crimes and torts and their punishment, types
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instructs that in any society, the principles of law can be derived from the decisions of
legal authorities in resolving disputes among their followers. One obvious advantage of
seeking to derive law from this source, and to define law in terms of the results reached
in specific legal disputes, is the relative abundance of disputes reported in early Greek
literature and preserved in myth. This evidence further suggests that Greek society, even
at its earliest recorded stages, felt the litigious passion which burned in classical
Athens57.

The disputes which are recorded in early Greek literature frequently, if not
generally, originate in conflicting assertions with respect to a specific substantive right.
As Cantarella has demonstrated, the evidence from epic involves legal rules that are
precise, definite, recognized and inviolable>®. She proves that there are controversics in
epic that can be analyzed in terms of violation of precise substantive legal rules, surely
applicable to concrete cases, compulsory in application®, which ended in a declaration
establishing the right of only one of the parties. As she demonstrates, in the precodi-
fication period in Greece, justice was manifested in a series of principles, that resulted in
the formulation of rules of behavior, sanctioned in case of violation by the reaction of
society60.

In his penetrating and meticulous study of the earliest legal obligations in Greek
literature, Gernet similarly identified a number of basic substantive rights in mythical
evidence: the right to claim an inheritance®!; the right to avenge homicide62; the right to
search a house for stolen property63; the right of sanctuary against pursuers64; the rights
defined by the betrothal contract63; and such "moral" rights as the right of parents to
children's filial piety®0.

of contracts, and rights to things and ways of disposing of inheritance, as well as legally recognized
family relationships." Anthropology of Law (note 16) at 1.

57 Qdysseus, for example, describes the dinncr hour of a man who spends returns from the
marketplace where he has spent the day "deciding many disputes of zealously contending litigants." Od.
12.439-40,

58 Cantarella, Dialogues d'histoire 13 (note 5) at 153, 157,

59 Cantarella, Diglogues d'histoire 13 (note 5) at 157.

60  Cantarella, Dialogues d'histoire 13 (note 5) at 158.

61 Anthropology of Greece (note 2) at 177-79, 199-200 (obligation of burial falls on those who
take over the estate, ta khremaia).

62 Anthropology of Greece (note 2) at 179-81.

63 Anthropology of Greece (note 2) at 176.

64 Anthropology of Greece (note 2) at 176, 183.

65 Anthropology of Greece (note 2) at 198-99.

66 Anthropology of Greece (note 2) at 184-87.
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Gernet's work conclusively establishes the recognition of many specific substantive
legal rights in the earliest Greek sources, which are created, acknowledged or claimed by
specific rituals. He concludes that in its origins, Greek law places extraordinary emphasis
on formalism with respect to the creation of substantive rights, and suggests that the
efficacy of such self-validating or self-executing procedures may predate legal procedure
itself67. Without reconsidering the specific symbols and rituals documented at length by
Gernet, his evidence fully supports the existence of a well defined system of legal
obligations and legal rules capable of imposing social control in a wide variety of
contexts, at the earliest discernible moment in Greek literature, thus confirming the
anthropological postulate of the universality of ius.

Informal Compulsory Adjudication of Disputes

A further significant contribution of legal anthropelogy is its demonstration that
effective compulsory legal adjudication of disputes is a universal attribute of functioning
human society, without requirements of formal adjudicatory procedures or formal
decisional or enforcement authorities. Legal anthropology demonstrates that Gagarin's
requirement of formality in the decision-making process, apart from its indefiniteness68,
is not an essential prerequisite of law. Gagarin's hypothetical model of the evolution of
law in three stages is refuted by the anthropological evidence, which indicates that every
society has law in the sense of decisions of authorities that control the antisocial behavior
of the group's members, regardless of the violators' consent or resistance.

In this context, anthropological evidence demonstrating the compulsory resolution
of disputes by even more informal legal authorities in other preliterate societies may at
least suggest an interpretation. Who cannot fail to be intrigued by the following
eyewitness account:

The Kapauku "process of law" starts usually as a quarrel. The "plaintiff" accuses the "defendant" of
having performed an act which causes harm to the plaintiff's interests. The defendant denies this or brings
forward justification for his action. The arguments are usually accompanied by loud shouting which

attracts other people, who gather around. The close relatives and friends of the parties to the dispute take

67 “In short, if the efficacy of symbolisms predates procedure, then it makes sense to study the
forms in which what will become the affirmation and the rule of law presents itself very early."
Anthropology of Greece (note 2) at 177.

68 Egrly Greek Law (note 4) at 7-8: "Legal procedures are formal—not necessarily as formal as
a modern court, of course, but at least in the sense of adhering to certain accepted traditions concerning
the time, place and general procedures for presenting a case and arriving at 2 settlement.”
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sides and present their opinions and testimony by emotional speeches or by shouting. If this sort of
arguing, called mana koto by natives goes on unchecked, it usually results in a stick fight . . . .
However, in most instances, the important men from the sublineage and from allied sublineages or
lineages appear on the scene. First, they squat among the onlookers and listen to the arguments. As soon
as the exchange of opinions reaches a point too close to an outbreak of violence, the rich headman steps
in and starts his argumentation. He admonishes both parties to have patience and begins questioning the
defendant and witnesses. He looks for evidence that would incriminate the defendant, at the scene of the
crime or in the defendant’s house. . . . Having secured the evidence and made up his mind about the
factual background of the dispute, the authority starts the activity called by the natives boko duwai, the
process of making a decision and inducing the parties to the dispute to follow it. The native authority
makes a long speech in which he sums up the evidence, appeals to a rule, and then tells the parties what
should be done to terminate the dispute. If the principals are not willing to comply, the anthority
becomes emotional and starts to shout reproaches; he makes long speeches in which evidence, rules,
decisions and threats form inducements. Indeed, the authority may go so far as to start wainai (the mad-
dance) or change his tactics and weep bitterly over the misconduct of the defendant and the fact that he
refuses to obey. . . . Thus, from the formalistic point of view, there is little resemblance between the
Western court's sentence and the boko duwai activity of the headman. However, the effect of the
headman's persuasion is the same as that of a verdict passed in our courts. There were only five cases
[among 176 recorded] wherein the parties openly resisted and disobeyed the authority's decision®9,

Further, this method of dispute resolution is applied ex post facte to validate acts of
self-help, where the wronged party regains his property or punishes the offender without
prior authorization?0. The legal sanction arises after the fact, when the action is approved
by a legal authority71. When the action is later approved by the authority’s decision, it
becomes a legal sanction’2.,

The Self-Help Model

While this account from Kapauku law does not establish that the trial scene from
Homer involves compulsory resolution of the dispute over the blood-price, it
demonstrates that compulsory adjudication of such disputes is clearly possible in a far

69 Anthropology of Law (note 16) at 35-36. These were cases 54, 94, 105, 119, 168, reported
in Kapauku Law (note 16).

70 Anthropology of Law (note 16) at 94. . .

71 The plaintiff destroyed the defendant's property in four cases, beat the culprit with a stick in
two cases, seized the offender's property in three cases and killed one offender in flagrante delicto.
Anthropology of Law (note 16) at 94. .

72 Anthropology of Law (note 16) at 93-94,
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less formal legal system than that found in epic. Moreover, such a compulsory
mechanism is probable in the shield-scene, for the same reasons as the "compulsory"
process invoked among the Kapauku: to prevent the expansion of an interfamilial dispute
over homicide into a feud or broader outbreak of violence, which is likely due to the
gravity of the rights being adjudicated. )

The interpretation of the shield scene as a proceeding that is "compulsory" in the
sense that it does not depend on the agreement of both parties to submit the case to
arbitration, but instead is instituted at the behest of the family of the slayer to block the
retaliation of the family of the slain, is consistent with the anthropological evidence of
informal legal procedure, illustrating circumstances under which a political authority must
intervene to maintain internal peace. Since these legal principles are (1) applied by a legal
authority whose decision is affirmed as authoritative by the assembled people and (2) are
intended to apply generally to resolution of similar disputes in the future; while (3) the
decision defines the precise legal rights of the disputing families; and (4) is accompanied
by a sanction enforced by the family or clan of the prevailing party, the homeric shield
scene fully satisfies the anthropological definition of a legal proceeding.

The anthropological evidence thus augments the interpretation of the shield scene as
a compulsory, socially enforced process for resolving the dispute proposed by Wolff and
elaborated by Gernet, Cantarella and Thiir. Despite his emphasis on an era of "prelaw."
Gemet emphasized that "[flrom the moment that a plaintiff is instructed to formulate a
claim, and the defendant is instructed to deny it before a court—however rudimentary—
what we call the ‘idea of law' develops™73. Similarly, Cantarella distinguishes a rule of
law from a social norm precisely on the basis that the legal rule can be enforced by the
use of physical force, which does not require the existence of public enforcement
agencies, but can be delegated to private entities within society .

The anthropological model, which systematically organizes and defines the
attributes of law, is thus consonant with the earlier theories of law applied in the analysis
of early Greek sources. It has the advantage of being closer to the workings of legal
systems in functioning preliterate societies than Roman law, which possessed legal
authorities and leges, and further eliminates nonessential criteria, such as the requirement
of the use of physical force as a sanction. I do not mean to suggest that the definition of
law proposed by Pospisil should be applied dogmatically to classify the Greek evidence,
or accepted without examination. My purpose is to suggest that this analytical legal theory
may redefine the approach that should be taken to Greek law in the preliterate era. The

73 Anthropology of Greece (note 2) at 173.
74 Cantarella, Dialogues d'histoire 13 (note 5) at 156.
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utility of the anthropological analysis, like any other model, depends on its ability to
resolve contradictions in the source material and to suggest a theory of Greek law that is
at a minimum consonant with the evidence from other preliterate legal systems which
have been intensively studied on the basis of far more abundant evidence. Judiciously
applied, the comparative method may draw upon the evidence from other preliterate
societies in resolving the open questions of early Greek law.

1. Authority

The attribute of authority is of the greatest importance in the study of early Greek
law, both because of its significance in defining the practical and theoretical sphere of
"law" and in view of the relative abundance of evidence relating to a variety of highly
formal authorities in early literary texts.

In the society reflected in early Greek literature, the existence of formal political,
legal and religious authority in the person of the wanax73, basileus'S, gerontes’’ or
hiereus78 is indisputable. The early Greek sources not only confirm the anthropological
postulate that effective political and legal leadership exists in every social group and
subgroup, but clearly reflect a society in which each type of authority is highly formal in
comparison with-many preliterate societies.

It is immediately apparent that the early Greek sources reveal widely divergent
authorities, both in terms of formality and power. In a first tradition, legal authority in
Homer is confirmed by the statement that the kings received both the scepter and the
power of declaring legal judgments (or the judgments themselves—themistes) from

75 The homeric commander is attested in the Mycenean period in the Linear B tablets, where
the title of the king in Pylos, Knossos, and Thebes was wanax. W. Burkert, Griechische Religion der
archaischen und klassischen Epoche (Stuttgart 1977), tr. J. Raffan, Greek Religion (Cambridge, Mass.
1985) at 50.

76 The basileus has the distinction of appearing throughout the history of Greek culture, from
the Mycenean tablets and epic to the legal proceedings in Hesiod and in classical Athens, though his
power and function vary widely.

71 The gerontes appear as a council of "elders" or "chiefs" in the shield scene and in epic
generally. See Il. 2.404, Od. 2.14. No comparable body of jurors is found in Hesiod or at Athens,
though in his ideal republic Plato approves a group of gerontes as a political body roughly comparable to
vsenators” found at Sparta, who judged cases of murder. Pl Laws 692a; of. Hdt. 1.65, Arist. Pol.
1265b38, 1275b10.

78 This religious office is as old as Greek culture itself, occurring as a formal institution in
Mycenean Greek. As Burkert notes, as early as the /liad Theano is "installed" as priestess to Athena (/L
6.300). Greek Religion (note 75) at 96.
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Zeus™. Indeed, Minos alone "dispenses justice” in disputes among the dead, sitting on a
throne among applicants seeking his "rulings” while holding a golden scepterS0,

However, as Gernet remarked, the homeric basileis are very seldom seen
exercising this prerogative, or compelling adherence to legal decisions®!. For example, in
the shield scene, the judging body of elders sit in the sacred circle with the heralds'
scepters in hand, waiting to announce their judgments82. The proceeding appears fairly
informal, and the judges lack significant power to compel the members of the community
to follow their decision, since they each propose a judgment that evidently must be
adopted by the surrounding crowd83. Moreover, the basileus, who only fifty lines
away84 on the shield marshals the heralds to prepare for the feast, again with his scepter
in hand, conspicuously has no part in the legal process83.

In a recent article, van Effenterre has proposed that the existence of a true
Mycenean law is disclosed by the Linear B tablets86, If Homer refers back to a Mycenean
legal tradition that remained alive in at least some core concepts, and was later lost, the
legal authority in Hesiod seems firmly rooted in the dark age culture that followed. In
Hesiod, the "gift-devouring” basileis themselves judge disputes among litigants, and are
clearly legal authorities, having themistes as in Homer87, although they have lost the
royal scepter88. In legal matters these basileis act as rulers, and their legal decisions are
commands rather than the award of an arbitrator or the judgment of a person charged by

7 11, 9,156,9.298. According to any definition it is at least clear that the kings were described
using this term as having the power to declare rights in legal disputes before them.

80 0d 11.568-71.

81 Anthropology of Greece (note 2) at 190.

8 1. 18.503-05.

83 Anthropology of Greece (note 2) at 208 n.185. Wolff also considers that the final decision
was made by the surrounding crowd. Wolff, Traditio 4 (note 52) at 40-41.

8  Ji. 18.550-60,

85 Wolff suggested that the source of authority borrowed through the scepters of the heralds
might be the dikaspolos mentioned elsewhere, e.g., Il. 1.238, Od. 11.186. Wolff, Traditio 4 (note 52) at
45-46.

8  "Droit et prédroit en Gréce depuis le Déchiffrement du Linéaire B,” Symposion 1985 [1989]
3-6.

87  Hes. Theog. 85, 235; Erga 221.

8  The only mention of the royal scepter in Hesiod appears in Fr. 144, the account from Ps.
Plato, Minos 320d, which refers to the scepter of Zeus that is held by Minos, ruling among the dead. R.
Merkelbach - M.L. West, Fragmenta Hesiodica (Oxford, Eng. 1967). The remaining occurrences in
Hesiod are in contexts unrelated to the legal decisions of basileis. Id., Fr. 272, line 3; Fr. 37, line 18;
Theog. 30.
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the community with the maintenance of commonly accepted legal principles®?. In contrast
both to the homeric city and classical Athens, they judge alone, without the participation
or consensus of elders, a jury or an assembly.

A third tradition appears in discussions of early Athenian law. Aristotle considered
that the early Athenian basileis combined military, religious and legal functions: they led
armies, supervised sacrifices and decided cases?C. This combined authority disappeared
without a trace early in the history of Athenian law®!. By the time of Drakon's law, the
authority to decide cases of homicide was already vested in the Areopagos coungcil or the
college of ephetai, and the basileus was only a magistrate who introduced the case and
presided over the proceeding without instructing the jurors on the applicable law or
otherwise%2. Even in Aeschylus, who depicts the foundation of the Areopagitic court in
remotest mythical antiquity, the task of deciding a case of homicide is described as too
weighty for the goddess Athena alone®3, and she empanels a jury of citizens to hear and
vote on the outcome of the case. Particularly since the early basileus was a lifetime
office94 (and perhaps hereditary)95, the earliest adjudication procedure at Athens was
characterized by a much higher degree of formality and the legal authority possessed a
greater degree of power than in epic.

Applying the requirement of a political authority having jurisdiction to adjudlcate
legal disputes within a particular subgroup in society, the absence of any "legal” authority
capable of resolving disputes involving the conflicting substantive legal rights of the
warrior-kings is evident in epic?. In the absence of a political and legal "authority” under
the anthropological definition, the disputes are resolved by appeals to custom, religion,
agreement or combat. Menelaos states that it is "customary and right" (themis) for

89 Wolff, Traditio 4 (note 52) at 61.

9  Aristotle, Pol. 1285%9-12.

91 Wolff distinguishes the broader competence of the basileus in non-homicide cases, on the
basis that the magistrate had the power of decision when deciding prior disputes, as Aristotle states in
Ath. Pol. 3.5, and that this power was not removed by Solon's reforms, but only limited by granting a
right of appeal to the popular assembly by way of ephesis. Arist. Ath, Pol. 9.1, Plut. Sol. 18.2. Wolff
(note 52) at 78-79.

92 'Wolff, Traditio 4 (note 52) at 75-76.

B3 Eum. 471-72.

9% Arist. Ath. Pol. 3.1.

95 Arist. Pol. 1285b4-5.

9  Wolff observes that in the dispute over the chariol race in the twenty-third book of the lliad,
the crowd is inactive, and nobody, including Agamemnon, tries to step in and take the matter out of the
hands of the contestants. Agamemnon's authority "obviously is strictly confined to the military
command." Traditio 4 {note 52) at 57.
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Antilochos to swear the oath which he proposes (I. 23.580); Ajax pleads with Achilles to
accept Agamemnon's apology and gifts by analogy to the acceptance of a blood-price (.
9.632-36); the suitors urge their basileus Odysseus to forego revenge and accept the
payment of many cattle in recompense for their plundering his household (Od. 22.54-59);
Paris and Menelaos propose to determine the outcome of the war by persenal combat (Z1.
3.58-75, 300-382), like Ajax and Hector later (/I. 7.66-91, 206-32). Similarly, in the
assembly in fthaca, Telemachos can do no more than chide the suitors for breaches of
custom and religious obligation97.

The absence of a functioning legal authority, whether among the Achaian warriors
in epic or between other politically independent groups, is confirmed by the frequent trial
of legal issues such as property rights by a god, with or without a jury of gods or
humans. When Odysseus and Ajax dispute the ownership of Achilles’ arms on the
battlefield, the case is decided by the sons of the Trojans and Pallas Athena%8. In the
dispute between Sisyphus and Aithon over the bride-price in the Catalog of Women, "no
mortal was able to judge” and the case was referred to a goddess who decided it
"strictly"99. In Eumenides, the goddess Athena is called upon to judge Orestes' case,
though she empanels 2 human jury to aid her in the decision?0. Alternative versions of
the myth agree that the first case of homicide was tried by gods!0. More generally, the
dispute between the warring Greeks and Trojans is expressly said to be the exclusive
province of Zeus to "judge"”, without the interference of other gods102,

This is indirect confirmation that the requirement of a human legal authority,
according to the definition proposed by legal anthropology, was recognized as an
essential attribute of law in the society described by Homer, which appreciated that no
"legal” resolution of disputes was possible in the absence of political authority. Where
such authority exists, killers flee the community even if there are few avengers
present103, and even if they are of royal blood. Patroclos fled Opontos after unintention-
ally killing a playmate over a game of dice!%4, and Tlepolemos, the son of Herakles,
similarly fled to Rhodes after killing his maternal uncle105,

97 0d. 2.64-69.

9% 0d. 11.545-47.

99 Hes. Fr. 43a.38-40.

100 Eum. 470-89.

101 Burip. Or. 1650-52; Dem. 23.66; Aristid. Or. 1.48.
102 1, 8.430-31.

103 0d. 23.118-20.

104 1 23.83-90.

105 11 2.661-66.

e ko
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Consideration of the first attribute of authority indicates that the early sources
describe distinet formal political, religious and legal authorities, which differ widely in
degree of formality and power, suggesting at least three independent Greek legal
traditions.

2. Intention of Universal Application

The anthropological criterion of universal application confirms that not all disputes
over legal rights are expected to be resolved by legal decisions. The anthropological
definition is valuable because it provides an objective criterion for distinguishing legal
cases from disputes that do not involve a legal principle, and may in fact contradict the
accepted law of a people. The issue of theft in the homeric poems is of particular interest.
When confronted with evidence of Hermes' theft and slaughter of the cattle of Apollo,
Zeus evidently admires not only the audacity of this act by a newborn, but also approves .
of the equivocation of his crooked oath!106, This dispute is not resolved on a legal basis,
because it does not apply any legal principle that is intended to govern such cases
generally in the future. Nonetheless, the principle that theft is bad and reprehensible
appears clear, both from Apollo's response and appeal to Zeus for judgment against
Hermes, and from the punishment of Odysseus' comrades after stealing the cattle of the
sun!07, Zeus destroys their ship with a lightning bolt, even though they have sacrificed
the cattle to the gods in order to avoid starvation108,

In order to determine the law with respect to such typical and admired behavior as
theft!09, it is not possible to look to the social attitude approving it in practice, but instead
to the legal decisions applying the principle to define the right of the injured person to
restitution and in addition, punishment of the thief. The existence of the substantive law

106  Zeus "laughs out loud seeing his evil-plotting child well and skillfully denying his guilt
about the cattle,” H. Hermes 389-90.

107 Od, 12.340-88.

108 Odysseus is forowarned of this disaster, if he and his crew raid the cattle of the sun, both by
Teiresias (Od. 11.110-13) and by Kirke (Od. 12,137-40). When he refuses to land on the island of the
sun, he is outvoted by his companions (Od. 12.279-97), but makes them swear a great oath not to harm
any herds of cattle or flocks of sheep they may find (Od. 2.297-302).

109 Burkert cites the example of Autolykos, the maternal grandfather of Odysseus, who was
famed for thieving and oaths (Od. 19.394-97), in support of the assertion that in mountainous border
areas "cattle rustling is unquestionably a virtue, as long as it remains undetected." Greek Religion (note
75) at 158,
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declaring that thievery is bad and punishable is not negated by the circumstance that not
every thief is punished.

Nor does the substantive law necessarily apply to acts of theft against persons
outside the broadest group in which legal authority is present. Piracy and raiding are an
accepted, if not admired, method of gaining wealth in the homeric poems! !0, Odysseus
clearly feels no compunction against stealing Polyphemos' sheepll!, and indeed
proposes to replenish his depleted herds by cattle raids!!2, which Achilles also regards as
an ordinary method of gaining wealth for a herol!3, These cases iliustrate the close
dependence of the concept of "law" upon the existence of an adjudicatory authority
defined by a particular subgroup, that defines the outer limits of application of its law.
This limit is further suggested by the distinction which Telemachos draws between the
suitors and the Ithacans present in the assembly: if the citizens were to devour the
substance of his house, at least he would have a chance of gaining recompense later! 14,

3. Obligatio

The anthropological definition requires that a decision from which "law" can be
derived must define the rights of two living parties to a dispute. This criterion eliminates
significant areas of evidence from Greek literature, including obligations which the
Greeks themselves undoubtedly conceived as laws having binding force. The most
significant cases that are excluded relate to violations of well defined religious
obligations, the requirement of providing sanctuary to a suppliant, and the compelling
duties owed to strangers, gods and parents. The gravity of these obligations is illustrated
by the emphasis on duties owed to parents. Orestes, who can only follow the duty to
avenge his father by murdering his mother, avoids the penalties threatened by his father's
Furies, but is relentlessly pursued by those of his mother. Telemachos shrinks from the

110 The first question frequently asked of a stranger is whether he is a pirate, ArjioTAp. Od. 3.71-
74, 9.252-55. Athena has the epithet AniTig, "giver of booty," /L. 10.460.

111 o4 9.230.

12 04 23357.

13 11, 9.406.

114 T the assembly in Ithaca, Telemachos is so far from being able to seck any legal redress that
he wishes that the Ithacans in assembly were devouring his inheritance, since then someday he might be
able to press a claim. Od. 2.74-79. Stanford interprets this curious statement to mean that since the
suitors come mostly from overseas, Telemachos wishes for his goods to be consumed by Ithacans, "for
he would then have some chance of successfully suing for recompense." W.B. Stanford, Odyssey
(London, 2d ed. 1967) note on 2.74-8.
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very notion of sending his mother back to her father's house in order to preserve his own
inheritance, with the explanation not only that his father-in-law would pay him back in
evil, but that a mother's fearful Furies would also punish him!13.

The attribute of obligatio requires not only that a decision must define the rights of
two living parties, but also that the law must provide a procedural means for the dispute
over their conflicting rights to be brought before the legal authority for adjudication.
Telemachos' answer indicates that the violation of duties owed to a parent could be
punished by her relatives! 16, and thus constitute valid "law" at the level of the family.
However, a conspicuous feature of Athenian law was that prosecution of offenses against
parents or children could not be brought before Athenian courts until Solon introduced
the procedural device of the graphe to permit anyone who wished to remedy such
wrongs!17. Solon's reforms also permitted violation of certain religious obligations, such
as the duty of a killer to avoid certain religious ceremonies and places such as temples and
the agora after a proclamation of the basileus, to be prosecuted in a graphe for impiety.

For these reasons, in a sense the Greeks appear to have recognized a requirement
similar to obligatio in their own law. Although a duty to honor the gods, guests and
parents was recognized from time immemorial, violations of these duties were not
redressable until Solon established the graphe. Even in classical times, it was not possible
to bring a homicide prosecution (ikn pévov) in the absence of a defined relationship of
the prosecutor and the victim!!8. There is no evidence that a prosecution for homicide
was ever initiated by other than an adult male relative, and although the question is not
entirely free from doubt!19, it is generally accepted that the duty was commensurate with
the capacity, i.e., that no one else was competent to initiate a homicide proceeding in the
special courts120, Thus it is correct, both from the viewpoint of classical law and the

1S Od, 2.130-37.

16 Indeed, the mythical accounts of Orestes indicate that his crime was prosecuted by the
relatives of Clytemnestra rather than her Furies. Sommerstein cites Hellanicus, FGrH 4 F 169, Marm.
Par. = FGrH 239 A 25 (Erigone, daughter of Clytemnestra and Aegisthus); Pausanias 8.34.4 (Perilaus,
Clytemnestra's cousin); Diktys, FGrH 49 F 2 (Tyndareos and Erigone, together with Oeax the brother of
Palamedes); and Nikolaus of Damascus, FGrH 90 F 25 (a relative of Aegisthus). A. Sommerstein,
Aeschylus: Eumenides (Cambridge, Eng. 1989) at 4.

1T Arist. Ath, Pol. 9.1.

118 The required relationship is codified at /G i3 104.20-23. The duty appears to be the same in
cases of intentional homicide. See Dem, 47.72.

119 The evidence is summarized by MacDowell, who challenges this traditional view in
Athenian Homicide Law in the Age of the Orators (Manchester 1963) at 17-18, 94-96.

120 See K.O. Miiller, Aeschylos Eumeniden (Gbttingen 1833) at 126; A. Philippi, Der Areopag
und die Epheten (Berlin 1874) at 80; J.H. Lipsius, Das attische Recht und Rechtsverfahren (Leipzig 1905-
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definition of legal anthropology, to state that before Solon's reforms, Athenians had a
law against killing other citizens, but no "law" at the level of the polis against killing
foreigners or their own closest relatives!21. Such violations were addressed either at the
level of the family or phyle (which can satisfy every attribute of law at the level of this
social subgroup) or were conceived to be the exclusive province of supernatural
prosecution.

4. Sanction

The requirement that a legal decision be attended with a sanction is the least
problematic aspect of the anthropological definition, and sanctions are abundantly
illustrated in early Greek literature. One point of interest is the form of sanctions that may
effectively be employed in a society without any formal public enforcement authority. For
example, in societies as different as Greece and the Kapauku Papuans, sanctions for
homicide include exile!22, banishment!23 and the payment of blood money!24, and a
violation of the conditions of exile may result in direct punishment of the wrongdoer by
the representatives of the victim!25. Confiscation of the property of an exile!26 and
"outlawry127" are also effective penalties.

15) 831; G. Glotz, La Solidarité de la Famille dans le Droit Criminel en Gréce (Paris 1904) at 425; H.J.
Treston, Poine: A Study in Ancient Greek Blood-Vengeance (London 1923) at 260; R.J. Bonner & G.
Smith, The Administration of Justice from Homer to Aristotle (Chicago 1930-38) II, at 116; U.
Kahrstedt, Staatsgebiet und Staatsangehorige in Athen (Stuttgart 1934) at 161; A.R.W. Harrison, The
Law of Athens II: Procedure (Oxford 1971) at 76-77; G. Thilr, "Die Todesstrafe im Blutprozess Athens,"
Journ. Juristic Papyrology 20 (1990) at 144.

12l Gagarin considers this possibility incongruous and "misleading.” Early Greek Law (note 4)
at 14-15.

122 Dem. 21.43, 23.69; Ant. 2b.9; of Anthropology of Law (note 16) at 93.

123 JGi2 115.11-13; ¢f Anthropology of Law (note 16) at 93.

124 This remedy is available at least in some cases in epic (e.g., /. 9.632-36) but evidently was
prohibited under Athenian law. See MacDowell, Athenian Homicide Law (note 119) at 8-10 (payment of
bribes to avoid prosecution for homicide was "not merely disgraceful” but "might also lead to a
conviction in a law-court” as indicated by Dem. 22.2). Cf Anthropelogy of Law (note 16) at 93 on the
preference for monetary sanctions in homicide cases among the Kapauku.

125 G i3 104.30-31; Dem. 23.44. The direct punishment of a paramour by the offended
husband is described in Dem. 23.53; ¢f. Anthropology of Law (note 16) at 93.

126 Dem. 21.43, 23.45; Lys. 1.50; Arist. Ath. Pol. 47.2; cf. Anthropelogy of Law (note 16)33.

127 The penalty of atimia for crimes such as establishing tyranny is described in Arist. Ah. Pol.
16.10 and And. 1.96; cf. Anthropology of Law (note 16) at 78.
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Menelaos versus Antilochos

Application of the various attributes of law under the anthropological definition to
Greek sources may be illustrated by the famous dispute of Menelaos and Antilochos!28,
As noted above, there is no authority capable of imposing a judgment on the two
quarrelling heroes, and no one, including Agamemnon, makes any effort to intervene.
The absence of any intention to apply a rule that will be followed or provide guidance for
future cases is evident in the initial proposal of Achilles. Having organized the event and
provided the prizes, he evidently exercises the authority at least to declare the winner and
award the prizes in accordance with his sense of fairness, which essentially requires that
the status of the contestants be confirmed irrespective of the actual results!29, However,
even if it is regarded as authoritative, Achilles' proposal cannot be regarded as legal under
the anthropological definition, because it does not appear that the award of prizes is
intended to provide a precedent for the award in any future race. Menelaos' own proposal
for "judgment" by oath evidently refers to a chivalrous rule defining the fair conduct of
chariot races, but lacks the attribute of authority, even though it may rely upon a rule that
is accompanied by the intent of universal application. Further, no sanction appears to
accompany his proposal to decide the matter by an oath, that could distinguish custom
from law in these circumstances. Based upon the criterion of a political authority with the
power of judging the controversy, Wolff concluded that the trial scene on the shield of
Achilles is a process of law, but that the resolution of this dispute over the chariot race is
not130, The anthropological model confirms this judgment on an independent theoretical
basis.

IV. Conclusion

The studies of legal anthropologists suggest that there was no stage of "prelaw" in
early Greek society, and refocus the inquiry on the social group in which early Greek law
was defined and applied. A first important theoretical consideration is the definition of
law in terms of the specific legal authority in a defined social group or subgroup. The
disputes among the warrior kings in epic take place in a context that is not a single
politically organized society, but instead a confederation of politically independent groups
described in painstaking detail in the second book of the Iliad. It is indisputably clear that

128 y1, 23.571-85.
129 [ 23.534-38.
130 Traditio 4 (note 52) at 57.
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there is no political authority capable of resolving the central dispute between
Agamemnon and Achilles. Accordingly, with respect to the disputes between politically
independent groups, according to the definition of law provided by anthropology, there
can be no "law" governing these disputes, and only voluntary composition, or appeals to
custom are possible. Based on these considerations, under the definition suggested by
Pospisil there was no system of "law" on the level of overall Greek society in the
precodification era, and the wish to discover a uniform "law" at this level is illusory131,
The specific differences in legal attributes considered above confirm this conclusion,
Most significant are the differences in legal authority in epic, Hesiod and the Athenian
tradition, including the decision by basileus versus gerontes versus jury, which relate to
three essentially different concepts and structures of legal authority.

Another contribution of the anthropological theory of law is that by focusing
attention on the social constraints that are actually enforced in a particular social
subgroup, at a particular time, this analysis guards against temporal and territorial
fallacies. The early literary evidence comes from widely differing historical and cultural
eras. Based on the retention of distinctly Mycenean elements in the homeric poems, such
as the authority of the wanax, the early sources span a history of more than eight hundred
years. This history included the collapse of Mycenean civilization, widespread migration
of the Greek-speaking peoples, the Dorian invasion, and the slow re-emergence of Greek
culture during the Dark Ages, in isolated regions defined by this early history,
significantly influenced by cultural and religious traditions adopted from the Near East.

Any analysis of early Greek law must take into account this history- and these
differences. In searching for a definition of early Greek law, Gagarin freely mixes the
early literary evidence from Ionia (Homer); Boeotia (Hesiod, Hymn to Hermes); and
Athens (Catalog, Eumenides)132 along with the carly inscriptions from Crete. He
assumes that before Drakon's law in Athens the treatment of homicide was "more or less
the same as we find in the early literature"!33, and further that the single legal tradition he
contemplates was essentially continuous and without interruption!34. Moreover, he bases
his theory of early Greek law on a story in Herodotus about Deioces, the first king of the
Medes, although this tale relates neither to Greek culture nor to a preliterate legal

131 Early Greek Law (note 4) at 6 n.20.

132 Early Greek Law (note 4) at 51 n.1.

133 Early Greek Law (note 4) at 113 n.36.

134 Early Greek Law (note 4) at 16: "Although our evidence may be quite limited, it is
'indigenous’ in that not only at the earliest stages, but even up through the classical period Greek law
developed, as far as we can tell, without any significant external influences."
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system!35. Since as Gagarin admits, "taken by itself this story has no necessary
relevance to the question of legal procedure among the Greeks" 136, it is unclear why he
relies upon it to derive an apparently universal model for the development of "voluntary"
dispute resolution mechanisms in "proto-legal” Greek society. A citation from the
Nunamiut or Kapauku would be more apt, since the legal process in these societies
illustrates the application of legal norms in the compulsory resolution of disputes among
litigants who have not voluntarily sought out the court for peaceable arbitration.

With respect to a second fundamental point, even if Gagarin were correct in
maintaining that the method of resolving disputes among the Greek warriors in the Iliad is
exclusively voluntary arbitration, this still would not provide evidence of a "prelegal”
stage of universal application of voluntary settlement at any historical era in any society.
Though the evidence clearly suggests that there is no political authority in the loose
confederacy of tribes participating in the war, including Agamemnon, who can impose a
settlement over the objections of the recalcitrant Achilles, this situation is contrasted with
the cessation of hostilities imposed within a city after acceptance of blood money. The
fact that there may be no "law" at the level of the confederation is indeed significant with
respect to the definition of early Greek "law” on the level of the linguistic group, but says
nothing about the existence of compulsory dispute scttlement at the subgroup level,
whether this be the city, tribe, clan, or oikos. On such a lower, politically organized
level, anthropological theory suggests, if it does not ensure, that the "custom” will and
must be applied as "law" in the compulsory resolution of disputes between followers of
the respective political and legal authorities. The anthropological definition redirects our
attention to these lower legal levels as being of particular importance in the analysis of

early Greek law.

135 After becoming king, Deioces hears cases only upon submission in writing, and renders his
decision in the same way. Early Greek Law (note 4) at 24.
136 Early Greek Law (note 4) at 24.
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Diskussionsbeitrag zum Referat
Kenneth J. Burchfiel

Ich mochte vier Bereiche des Referats von Herrn Burchfiel hervorheben und
erortern:

- die Darstellung des, wie er es nennt, analytischen anthropologischen
Rechtsmodells,

- die Anwendung dieses Modells anf Nachrichten aus der frithen griechischen
Geschichte,

- den Vergleich mit der Definition und dem Entwicklungsmodell, das Gagarin
verwendet,

- den "Mythos" des prédroit.

Walter Selb schreibt in einem kiirzlich erschienen Béindchen (Antike Rechte, 1993),
der juristische Laie konne bei der Betrachtung der Rechte der Antike zu dem Erlebnis
kommen, "alles schon einmal gesehen zu haben". l?bcnso glaubt der Rechtshistoriker
gewdhnlich, Recht ohne weiteres erkennen und von anderen Regelsystemen
unterscheiden zu kénnen. Die Unterscheidung von Recht, Moral und Sitte ist uns allen
gelédufig, sie wird freilich im allgemeinen gewissermaBen introspektiv und ohne viel
Empirie aus den Definitionen dieser Begriffe gewonnen, wobei gewisse Wesens-
vorstellungen nicht zu vermeiden sind. Ich halte es schen allein deswegen fiir sehr
wichtig und interessant, daB uns mit dem von Herrn Burchfiel verwendeten
rechtsanthropologischen Modell von Pospisil ein anders konstruiertes Arbeitsinstrument
vorgefiihrt wurde, mit dessen Hilfe die Masse der in einer Gesellschaft geitenden,
befolgten oder erwiinschten Regeln und Verhaltensweisen geordnet und diejenige
Teilmenge bestimmt werden kann, die man "Recht” zu nennen fiir zweckmiRig hilt.

Die Ergebnisse solcher Methoden sind, abhingig von den gewihlten Bestim—
mungsmerkmalen, naturgeméB verschieden, doch das ist ein im Grunde unwesentlicher
Mangel, solange nicht Dogmatismus hinzutritt. Dieser ist leider versteckt in dem horror
vacui enthalten, mit dem die Pospisil-Schule auf die These einer "lawless society"
reagiert. Man muB} noch nicht kritiklos an das Goldene Zeitalter glauben, wenn man
annimmt, daB einfache und iibersichtliche Gruppen und Gesellschaften zwar durchaus
bewertete Ordnungsvorstellungen und Mechanismen der institutionalisierten sozialen
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Kontrolle kennen, daB diese aber, und sei es aus Griinden der einfacheren
Begriffsbildung, nicht mit dem Namen Recht bezeichnet werden sollten, wenn man
MiBverstindnisse vermeiden will. (Ubrigens erzeugt Pospisil seinerseits bei den
Traditionalisten zundchst einen solchen horror mit der Verweisung der nicht durch
menschliche Vertreter durchsetzbaren Vorschriften des sogenannten Sakalrechts in den
Bereich des Nichtrechts.) Abgesehen davon scheint mir der Gewinn solch
unterschiedlicher Methoden erheblich, gerade weil sie es erlauben, unter definierten
Bedingungen unterschiedliche Ergebnisse zu erzielen und zu dikutieren. Sie liefern
uns von unserem Gegenstand vielleicht nur Wahrheiten, kldren aber die Wahrheit der
eigenen Uberlegungen. Von daher gewinnt fiir Griizisten das "Erkenne Dich selbst" eine
iiberraschende neue Bedeutung.

Die Anwendung des Modells auf die bekannten Friiherscheinungen der
griechischen Rechtsgeschichte fiihrt, da ja die von Pospisil {ibernommenen Kriterien sich
nicht allzu weit von den intuitiv gewonnenen Vorstellungen von Recht entfernen, aber
schirfere Abgrenzungen erlauben, durchweg zu Ergebnissen, die eine Diskussion und
einen Vergleich mit bisherigen Ansichten lohnen. Freilich wird hier ein Mangel der
Theorie deutlich, der noch stirker bei einer Anwendung auf das entwickelte romische
oder auf heutiges Recht sichtbar wiirde: In die empirische Betrachtung flieBen nur
beobachtete Fakten ein, die nicht selbstbeziiglich sind. Ob die Beteiligten, die sich in
der Sonderordnung "Recht" bewegen, diese als von den anderen Ordnungen ge—
trennte erkennen, oder ob sie undifferenziert nur die Sphére des richtigen oder falschen
Verhaltens sehen, spielt fiir die Anwendung der vier Kriterien keine Rolle, sondern ist ein
gualitatives Merkmal innerhalb des Rechts. Damit bedarf dieser Bereich wieder weiterer
Unterteilung. Die fiir unseren Kulturkreis mit den Griechen beginnenden Reflexionen
iiber das Auseinanderfallen von Naturrecht und tatsichlicher Ordnung scheinen mir
ebenfalls mit diesem Modell schwer erfaBbar. Es ist daher verstindlich, wenn Vorbehalte
gegen die Parallele zwischen z.B. Agamemnon und einem Kapauku-Hauptling auf-
treten; ich teile sie nicht. Es muB aber nach Moglichkeiten gesucht werden, die
Selbstwahrnehmung der Rechtsordnung und das Nachdenken iiber Recht als selbstindige
Ordnung in das Modell einzubauen.

Als erster nach Gernet hat in jiingerer Zeit Gagarin versucht, ethnologisch-
anthropologische Definitionen bei der Interpretation frither griechischer Rechts—
sachverhalte zu benutzen. (Fiir Leser aus dem deutschen Sprachraum: Hierzulande kennt
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man die Anthropologie vorzugsweise als biologische Disziplin, wihrend sie im Ausland
auch und héufig vor allem als Kulturwissenschaft, z.T. auch als Archéologie betrieben
wird.) Er hat sich schlieBlich dann doch fiir eine eher rechtstheoretisch gewonnene
Abgrenzung von Recht entschieden, dessen Anwendung und Herrschaft Phasen des
prelaw und protolaw vorausgehen; erst danach beginnt das Recht als geschriebene,
bewuBt als Recht konzipierte Ordnung. Vom methodischen Standpunkt aus ist diese
engere Definition ebenso wie die umfassende Pospisils nicht zu beanstanden, da sie
offengelegt und immer auf sie rekurriert wird; die Ergebnisse sind freilich fiir die Zeit vor
den Gesetzgebungen unbefriedigend. Da diese ja nicht aus dem Nichts aufsteigt, wird die
Einfligung der genannten Entwicklungsphasen erforderlich. Insbesondere scheint mir die
dabei postulierte Trennung von Verfahrens- und materiellem Recht nicht gliicklich. Ich
halte das fiir ein MiBverstindnis des langsamen Prozesses der “Verrechtlichung” der
Ordnungsvorstellungen; dabei kommt es zum sogenannten aktionenrechtlichen Denken,
das Recht nur dort sieht, wo auch eine Klagmiglichkeit besteht. Zu dieser Verengung
kann es freilich nur da kommen, wo Recht als Sonderordnung bereits besteht: Deswegen
ist dieses in Gagarins Theorie auftretende Problem in gewisser Weise ein Gegenstiick zu
dem ubiquitéren und schon immer vorhandenen materiellen law Pospisils, das aber von
den Beteiligten noch nicht als Sonderordnung erkannt wird.

SchlieBlich zum Mythos von prédroit und prelaw. Ich méchte, ungeachtet der
Faszination, die von den Untersuchungen Louis Gernets ausgeht, vorschlagen, auf diese
Termini zu verzichten. Es ist unbestritten, da88 es von Anbeginn in den Gruppierungen
der Menschen Mechanismen und Ordnungen der sozialen Kontrolle gegeben hat und aus
naheliegenden Griinden geben muf; absolut ungeordnete Zusammenschliisse (nicht
Ansammlungen!) von Individuen gibt es nicht einmal bei den Tieren. Je nach Funktion,
Ausiibung und Organisationsgrad kann man eines oder mehrere dieser Ordnungssysteme
als Recht bezeichnen, insbesondere dort, wo die Gruppenangehirigen selbst davon
reden. Fiir die anderen jeweils wirksamen Ordnungssysteme lassen sich andere
Bezeichnungen finden. Bis sich ein solches System oder einzelne seiner Elemente zu
Recht verfestigen, gehort es zu der anderen Ordnung und ist prelaw nur ex post, nicht
von vornherein oder infolge einer besonderen Qualitédt. Es gehtrt zu der Erniichterung
des Blicks durch die anthropologisch orientierte Rechtsgeschichte, da man Recht zwar
als eine entwickelte und entwicklungsfihige sehr komplexe und leistungsfihige Ordnung,
aber keineswegs als die fortschrittlichere Form einer sozialen Ordnung kennen lernt.
Dabher sollte das MiBverstidndnis vermieden werden, hier gébe es eine gewissermaBen
natiirliche Entwicklung.
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The Athenian laws against slander

Freedom of speech, isegoria (in the assembly) and more generally parrhesia, was a
well-established component of Athenian democratic ideology. According to Demosthenes
(9.3), parrhesia was granted to everyone in Athens, including slaves and xenoi; even
house—servants (he says) speak more freely than citizens in other poleis. [Xenophon's]
Politeia of the Athenians states that "any of the Athenians who wants to can speak” in city
politics (1.2), on equal terms (1.6). According to Plato (Resp. 557b), democracies are
characterized in the first place by freedom of speech (especially at Athens: Gorg. 461¢)
and freedom of action!. In court cases, in politics and in their daily lives, the Athenians
made abundant use of this practice. Every assembly began with the herald's exhortation,
"Who wishes to speak?," and there is good evidence that many even ordinary Athenians
took up that offer. In Panathenaikos 12.248, for example, Isokrates observes that
sometimes the wisest speakers miss the point and one of the ordinary citizens, "deemed
of little account and generally ignored," comes up with a good idea and is judged to speak
the best?. As for free speech in court cases, extant legal speeches show that Athenian
litigants were free to say almost anything, including blatant vituperation and name calling.
In Deinarchos's speech against Demosthenes in 323, Deinarchos calls his opponent "this
beast" (10), "this hireling” (28), "open to bribes," "a thief and a traitor" (41, cf. 77),
“this person to be spit upon, this Scythian - really T cannot contain myself" (15), this
"juggler” (92). Demosthenes himself observes (18.3) that everyone finds it naturally
sweet to listen to loidoriai and kakegoriai - to abuse and accusations. Free speech, the
freedom to insult, mock and revile in any kind of language, is a notorious facet of Attic
comedy, even in the fourth century. In a different way the same principle applied to
tragedy, where (for instance) year after year ordinary Athenians paid to hear characters in
Euripides utter the grossest blasphemy. Democratic Athens welcomed all sorts of new

1 See further Burip. Hipp. 422, Ion 670-675, Suppl. 430-442, Phoen. 392, Orest. 917-22;
Isok. Peace 14, Theophr. Char. 28.6.

2 See also, e.g., Aesch, 3.2-4, and Ar. Ach. 45. M. H. Hansen has calculated that in the 33-
year period 355-322 B.C., between 700 and 1400 Athenians made formal proposals in the assembly. See
"The number of rhetores in the Athenian ekklesia, 355-322," GRBS 25 (1984) 123-55, repr. in The
Athenian Ekklesia II. A Collection of Articles 1983-89, Copenhagen 1989, 93-125.
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philosophers, some of whom said the most outrageous things, year after year, directly
challenging the fundamental social and religious bases of society.

The Athenians made great use of their right to free specch, and were intensely
proud of it. The plaintiff in Lysias 10, though prosecuting Theomnestos for having said
that he killed his own father, nonetheless remarks, "I regard it as illiberal and litigious to
bring an action for slander” (10.2)3. The Athenians seem to have regarded verbal abuse
as an aspect of personal freedom that should be answered not in court, but in kind. In the
ancient world, free speech was uniquely democratic, and even uniquely Athenian. As
Demosthenes states in his speech against the tax-collector Androtion (22.32), "in an
oligarchy, even if there are people who live more disgracefully than Androtion, no one
may speak ill of {kakd¢ Aéyev] officials.” A law is attributed to Zaleukos against
speaking badly of any city or citizen (Stob. Serm. 44.21); the Theban Pindar condemned
panglossia (0. 2.87); the Spartans notoriously controlled speech?; aidos ("reverent
respect") was a central Greek aristocratic virtue; and Rome several times expelled
philosophers?,

Yet despite the Athenians' ideology and practice of parrhesia, a number of legal
measures are attested that restricted free speech, in connection with particular categories
of persons, and kinds of specchﬁ.

The earliest of these restrictions are two laws attributed to Solon. According to
Demosthenes, Plutarch and others, Solon passed a law forbidding "speaking ill of" the
dead (kakdg Adye)’. According to Plutarch he also outlawed "speaking ill of" living

3 See [Arist.] Probl. 29.14: "if a man reviles a magistrate the penalties are heavy, but if he
reviles a private individual, there is no penalty."

4 Demosthenes (20.106) observes that a central difference between Athens and Sparta is that in
Athens one can praise Sparta and denigrate Athens, but the Spartans can only praise Sparta. See also
Arist. Pol. 1272a, and Aesch. 1.180-81.

5 Seee.g. Plu. Cat. mai. 22.

6 As this paper is limited to the legal restrictions of free speech, I shall not discuss thorubos,
hubbub, used to drive off public speakers whom the Athenians did not like: see e.g. Xen. Mem. 3.6.1ff.,
and Pl. Prt. 319c. When the dikasts swore to (actually) listen to both sides of a legal case, this has been
interpreted as a measure against thorubos. At Dem. 57.1, the speaker begs the jurors to please listen
quietly to his presentation. For the same reason I shall also not discuss reports (e.g., Isok. 7.58, 8.14)
that the assembly was intolerant of those suspected of anti-democratic sentiment, or those who did not go
along with the crowd.

7 Dem. 20.104: "Again, there is another excellent nemos of Solon, not to speak ill of
(karéde Aéyeiv) a dead man.” See also [Dem.] 40.49: "the nomoi forbid speaking ill of (xakdg Aéyev)
... the dead.” Plu. Sol. 21.1: "a law of Solon which forbids speaking ill of (kaxédg dyopevev) a dead
man." See also Hyper. F 100 Kenyon, I Ar. Peace 648-52 (and cf. Ar. ibid.: loidorein), Ael. Arist. Or.
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persons in temples, courts, official buildings [archeial, and games, with a fine of 2
drachmas to the state and 3 to the victim®.

The first question raised by these two laws must be whether they are authentically
Solonian, or else further examples of the many laws anachronistically attributed to Solon
as the founder of Athens' democracy. From this perspective, both measures look
unexceptionable. In the law restricting abuse in specific places, the small fine obviously
looks early: as we shall see, in the later fifth century the penalty for slander was 500
drachmas. In addition, apparently there were public buildings, archeia, in the early sixth
century at Athens?. Finally, the purpose of this law fits well with other Solonian
measures. Solon first established for Athens a formal machinery of government, and he
was vitally concerned to see that it worked. Thus for example, he is attributed the dictum
"obey the magistrates, right or wrong"10. Just so, restrictions against certain insults but
only in temples, courts, official buildings and games were clearly designed to preserve
public order and public authority. Support for this interpretation is provided by the
remarkable provision that the polis received 2 drachmas of the 5-drachma fine. For it was
in part the polis, the community, that had been injured!!.

Of Solon's law against abusing the dead Plutarch himself expresses approval,
because "it is piety to consider the deceased sacred, justice to spare the absent, and good
policy to rob hatred of its perpetuity" (Sol. 21.1). Recently, in a similar way Halliwell
has explained this law as a codification of "the general ethical inhibition against abusing
the dead"!2. If ethics were the purpose of this law, however, it would constitute a unique
example of moralizing or ethical legislation in Solon's code. Thus to take a parallel
example from Solon's funerary measures, it appears now to be the consensus view that
Solon's restrictions of elaborate funerals, of the number of femalec mourners permitted,

iii 502 L.-B; Souda s.v. dnoixépeva made. Lex. Cantabr. s.v. xaknyopiag Sikn. p. 671.7. As the
sources indicate, this law continued in force during the classical period.

8 Plu. Sol. 21.1. This law may form part of the basis for Plato's provisions on slander in
Laws 935b-c. As we shall see, one clause of Athens' slander law (Lys. 10.6-7) forbids calling someone
androphonos, a murderer. Some have thought the term archaic, and hence assigned this provision also to
Solon. See ref. in n, 21 below,

9 On the earliest public buildings in the Agora and which appear to date to the early sixth
century, see (briefly) J. M. Camp, The Athenian Agora?, New York and London 1992, 38-39.

10 F30 West: misconduct by magistrates was then addressed in their euthunai. On this aspect of
Solon's work generally, see my Areopagos Council, to 307 B.C., Baltimore 1989, 49-55.

11 See also S. Bianchetti, "La normativa ateniese relativa al KAKOZ AETEIN da Solone al IV
secolo,” Studi e Ricerche dell'Ist. di Storia Firenze 1 (1981) 67-68. If Solon's law was still active in the
classical period, his restriction of abuse in court cannot have applied to the principals, as the constant
abuse between litigants demostrates (see R. J. Bonner, "Freedom of speech,” in Aspects of Antiquity,
Berkeley 1933 [repr. New York 1967], 70-71).

i2 S. Halliwell, "Comic satire and freedom of speech in classical Athens," JHS 111 (1991) 49
n. 6.
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and of the style of mourning, were not meant as sumptuary legislation but rather to limit
occasions for display that disturbed the general public!3. With contemporary Middle
Eastern parallels, Foley has pointed out the highly political nature that funerals can
sometimes assume, and the political aspects of vocal female mourning which Solon may
have sought to control 14,

Thus Solon restricted funerals for a political purpose, to preserve public order. As
we have seen, this was also the aim of his law against abusing magistrates in temples,
courts, official buildings and public games. These measures supply a context for Solon's
restrictions against abusing the dead. Just as he restricted the activities of members and
associates of the family of the deceased, so he limited the opportunities for disturbance
available to their opponents, to insult or abuse former enemies. Again, this was intended
to preserve public order. We may note that restrictions on abuse in certain places imply
that the freedom to abuse was otherwise assumed, and - to judge from the restrictions -
may have been common.

Of the different restrictions of free speech at Athens during the classical period, I
postpone momentarily the much debated law of slander. Except for this law and certain
more or less technical measures such as laws forbidding the revelation of religious
secrets, seven different provisions are relevantl3.

13 See Dem. 43.62, Plu. Sol 20.6, 21.5, Cic. De leg. 2.59, 63-64, Athen. 612a, 687a; D.
Kurtz and J. Boardman, Greek Burial Customs, Ithaca, N.Y., 142-46; M. Alexiou, The Ritual Lament in
Greek Tradition, Cambridge 1974, 14-23; G. Holst-Warhaft, Dangerous Voices: Women's Laments and
Greek Literature, London and New York 1992, 101-3, 114-16; C. Ampolo, "Tl lusso funerario ¢ la citta
arcaica,” AJON 6 (1984) 71-102; O. Murray, "Solon's law on hybris," AION 9 (1987) 117-125, and id.,
"The Solonian law of hubris,” in Nomos, eds. P. Cartledge, P. Millett and S. Todd, Cambridge 1990;
143.
14 H. Foley, "The politics of tragic lamentation," in Tragedy, Comedy and the Polis, eds. A.
Sommerstein, S. Halliwell, J. Henderson, and B. Zimmermann, Bari 1993, 101-43.
15 For completeness, I list other technical (or even "bureaucratic") categories of restricted
speech:
a) certain restrictions on speech, especially to keep to the issue at hand, were enacted in legal
proceedings (see my Areopagos [n. 10 above] 124) and in the assembly (Aesch. 1.35);
b) no one could speak twice in an assembly on the same subject in one day (Aesch. 1.35);
¢) Athen's various religious aporrheta most famously involved the mysteries at Eleusis; the
Cynic Demonax condemned religious Mysteries as secretive and contrary to parrhesia (Luc. Dem. 11);
For the special case of the legal offense of impiety, where issues of free speech might be
thought relevant, see my article, "Private lives and public enemies: freedom of thought in classical
Athens," in Athenian Identity and Civic Ideology, eds. A. Boegehold and A. Scafuro, Baltimore 1994,
127-55.
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I'begin with two reports that remain difficult to sort out. In the early fourth century,
Lysias (9.6, 16) quotes a law that it was forbidden to loidorein (abuse) a magistrate in his
meeting place (sunedrion), on payment of a finel6, In 348/7 B.C., Demosthenes states
that if someone speaks badly of (kakdeg €imn) or strikes a thesmothete or the archon in
office or "anyone to whom the city grants the inviolability of a crowned office or some
other honor," he will incur total atimia (GT\uog £oTon kabémnat); however, if he either
strikes or insults an official who was not acting in his official capacity but was as if a
private citizen, he will be tried for either hybris or kakegoria (21.32-33). Prima facie
Demosthenes' statement appears to contradict the law in Lysias, that abusing a magistrate
in his meeting place results in a finel”. It is possible that with no class of jurisconsults
and a mass of laws that were sometimes self-contradictory, Athens simply had two
different measures both relevant to this offense, perhaps with differences that are not
indicated in the sources. It is also possible that the provision in Demosthenes was later
than and replaced the provision in Lysias. In any case the purpose of these laws is clear.
Like Solon's earlier laws, these measures were designed to protect the magistrates in the
exercise of their official duties and thus to ensure the proper functioning of government.
As Demosthenes says (21.32-3), the penalties for insulting a magistrate were much more
severe than for insulting a private citizen because the offender "is outraging your laws,
[Athenians], your public crown of office and the name of the city".

Second, perhaps the best known limitations of free speech in Athens are the
occasional restrictions that the Athenians imposed on comedy. This is a much discussed
subject, the details of which cannot be considered here. However, in a recent, careful
treatment Halliwell has concluded that "the evidence is reducible to the following specific
items: a probable psephisma" in force between 440 and 437 B.C. and "circumstantially to
be connected with the Samian war," and secondly, "a possible but, I have contended,
highly doubtful decree of 415 (and uncertain validity thereafter, but perhaps as late as
411), arguably designed to restrict comedy's freedom to mention the perpetrators of the
scandalous impieties of that year"18. In fact, however, Halliwell has I think successfully

On the grounds that these do not reflect the democracy, I also do not discuss the restrictions
on assembly speech (Thuc. 8.66.1), philosophers (Xen, Mem. 4.4.3), and the teaching of rhetoric (ibid.
1.2.31) that are associated with Athens' two oligarchic periods in the late fifth century.

16 On Lipsius's view that the abuse had to consist of one of the aporrheta (on which see
below), see Bianchetti (above n, 11) 71-72. Plato Meno 94e-95a also refers to slandering politicians
(kakos legein, kakegorein), but that they were office holders is not mentioned.

17 Cf. {Arist.] Probl. 29.14 = 952b29-30, that if a man xaxdc €/ a magistrate, the penalties
are megala. One further question arises from the case in Lysias 9: the soldier claims that he insulted the
generals not in their synedrion but in Philius's bank, and yet the generals levied a fine against him (9.5-
7). However, the cancellation of these fines by the treasurers (9.7) presumably indicates that they were
illegal.

18 Halliwell (n. 12 above) 64.
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discredited the thesis, revived by Sommerstein in 1986, that Syrakosios's decree of 415
forbade the mention in comedy of anyone who had parodied the sacred mysteries. (As D.
M. MacDowell observed to me in Graz, an argument that the Athenians would actually
spare those condemned for impiety from comic attack is surely pointed in just the wrong
direction.) Halliwell concludes that comedy was restricted only when excessive theatrical
license harmed Athens - which in the years 440 and 439 was aiding Miletos in its war
against Samos. We have good evidence that the poets made merciless fun of Athenian
policy against Samos because of Perikles’ relations with the Milesian Aspasial®. The
current consensus is that the restrictive measure of 440-437 B.C. reflects this period of
difficulty.

Third, Aristophanes was brought to trial for criticizing the city (TAv méA v kakdg
Aéyew: Ach. 502-507) in front of foreigners at the Dionysia20. (Aristophanes states that
such criticisms were permitted at the Lenaia, which was not open to foreigners.) If there
was a specific law about this, we dot not know its terms. In any case, the obvious .
purpose of Aristophanes' prosecution fits in well with the preceding conclusions about
Athens' restrictions on comedy. Both were intended to safeguard the interests of the city.

Fourth, in the later fourth century the orator Hypereides reports a law restricting
abuse both in speech and in song (kokwg Aéyeiv and &oor €mi T& kokiova) of
Harmodios and Aristogeiton (Hyp. 3 Phil. Fr. 21 col. ii.3). Hyperides adds, "the demos
thought that not even when drunk should a man be permitted to revile” the tyrant—slayers.
Together with Hypereides' comment, this law's mention of song surely reflects the
drinking and carousing world of the aristocratic symposion, which might not have been
overly sympathetic to two democratic heroes. Therefore Halliwell and others are surely
right that the purpose of restricting such derogatory singing was "presumably, directed
against political skolia of an undemocratic Tendenz"21.

Fifth, speaking in the assembly was also forbidden to those who had mistreated
their parents, who had thrown away their shields in battle, who had not properly served
in the military, who had wasted their paternal estates, or who had prostituted themselves.
The purpose of these limitations is stated several times by the orators: to prevent corrupt
and wicked people from addressing the community?2. Accordingly, this also was
intended as a defensive mechanism to protect the community. The most famous case
brought under this law was that of Timarchos, accused of having once been a male
prostitute during the controversy surrounding the peace of Philokrates in 346 B.C.

19 See S. Bianchetti, "La commedia antica e la liberta di parola," Atti e mem. dell'Accadem.
Tosc. di Sci. e Lett. La Colombaria n.s. 31 (1980) 11-16, with reff.

20 See also 3 Ar. Ach. 378, 504; Eupolis Fr. 240 Kaibel. Cf. Dem. 21.34-5 for other festival
regulations.

21 Halliwell (above, n. 12) 49.

22 See especially Aesch. 1.28-32 and Dem. 22.30-32.
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Sixth, and similarly, according to Andokides (1.74) soldiers who remained in
Athens during the regime of the Thirty Tyrants, in 404, were forbidden to speak in the
assembly or serve in the council.

Finally, seventh, those who had been convicted three times of making illegal
proposals were also not allowed to address the assembly. The purpose of these last two
measures was again to protect the democracy.

These different cases support the general conclusion that while the Athenians
revelled in parrhesia and greatly enjoyed verbal attacks even on their most popular
politicians, they did not hesitate to restrict speech if the interests of the community were

adversely affected.

We can now turn to the official law (or laws) of slander in classical Athens23. The
carliest allusion to this law is either comic - Aristophanes' Wasps of 422 refers to the
possibility of prosecuting for loidoria (1206-7), or possibly tragic - in Oedipus Rex of ca.
430 B.C,, Teiresias says that to call someone a murderer is arrheton - "not to be said"
(362). General evidence for the law of slander is provided by Dem. 23.50 of 352 B.C,,
which quotes some words of the law: &v Tig kaxdg &yopeln, adding T& weddn — "if
someone speaks ill falsely of someone" — and by Dem. 21.32, stating that if someone
slanders (xaxkdq €imn) a private citizen, he will stand trial in a dike kakegorias idia, a
private suit for slander, a type of case which Demosthenes says he won against his
enemy Meidias by default, in front of an arbitrator (21.79-93). More details and more of
the terms of what he calls "the law of kakegoria" are provided by Lysias 10, of 384/3
B.C. According to Lysias the law contained a list of aporrheta, "things that could not be
said" (10.2, 6, 8, see also Isok. 20.3), in particular that it was illegal to call a man
avBpogdvog (murderer), or a maTpaloiag or unTpoieiag (father-beater or mother—
beater), or to claim that he dmoBeBAnkévar TAv &omida, had thrown away his shield in
battle (10.6-11)24, "unless it is shown that what was said is true” (10.30). (The fourth—
century comic poet Nikostratos nicely alludes to the last of these provisions: "Don't you
think that parrhesia is a weapon of poverty? If someone destroys this he has thrown away
the shield of his life" [Kock ii 227]). Also according to Lysias, before the case came to a
dikasterion it was heard before an arbitrator, diaitetes (10.6), a provision already noted in

23 In this discussion I have adopted the British distinction between libel, which is limited to

written texts, and slander, which pertains to the spoken word.
24 Lys. 10.9: ¢v 8¢ 7@ vopd eipnTan, €dv Tig paokn anoBeRAnkévar, Unddikov elval.
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connection with Demosthenes and Meidias. According to Lys. 10.22 and Isok. 20.3, the
punishment for slander was a fine of 500 drachmas?3.

One final provision on slander is attested, in Dem. 57.30: that anyone who
reproaches a male or female citizen for working in the agora is subject to the law against
kakegoria. The speaker Euxitheos states, "In reproaching us [i.e., myself and my
mother] with [working in] the agora, Euboulides has acted not only contrary to your
decree, but also contrary to the laws, which declare that anyone who rebukes any male or
female citizen for working in the agora is subject to [the penalties for} kakegoria." As
Thalheim and others have suggested, this measure looks like a separate law from the law
in Lysias 10, about murderers and parent-beaters26. Demosthenes seems to imply that the
law against kakegoria is already established, and that reproaching citizens for working in
the agora is added to it. This is confirmed by the fact that whereas the law of kakegoria
specified that the accusation must be false, the truth of the reproach in Demosthenes 57 is
admitted by Euxitheos.

A number of questions are raised by these reports. The date of Athens' slander law
has been the subject of much discussion?7, as has the question of whether the offense
specified by that law was labelled kakegoria - if in fact it was given a technical name?3, In
addition, is the list of aporrheta mentioned in Lysias 10 complete, or were other slanders

25 The 1000-dr. penalty in Dem. 21.88 is presumbly for slandering two persons (cf. s. 79): see
G. Glotz, Dar.-Sag. I1II (Paris 1900) s.v. kakegorias dike, p. 790 n. 25 and reff., and I, H. Lipsius, Das
Attische Recht und Rechtsverfahren, Leipzig 1905-15, 651 n. 56.

The relationship between this law and Solon's is uncertain: see the discussion in M, Hillgruber,
Die zehnte Rede des Lysias, Berlin and New York 1988, 4-6, though I question Hillgruber's inclination to
accept the idea of E. Ruschenbusch that these laws were the same, with certain modifications over time,

26 Thalheim, RE 10 (1919) col. 1525 s.v. xaxnyopiag Sikn. though the point has more
recently been passed over (as, e.g., in D. M. MacDowell, The Law in Classical Athens, Ithaca, NY,
1978, 128, and cf. Hillgruber [n. 25 above] 7 n. 19).

27 However, there appears to be a consensus that the number of aporrheta may well have been
increased from time to time: they need not all have been cited in the original law.

In particular, on the provision about throwing away one's shield, M. Radin ("Freedom of speech in
ancient Athens," AJP 498 [1927] 223-24) acutely observed that whereas in Peace (678, 1927) Clouds
(353) and Wasps (19, 592) - all plays dated before 420 - Aristophanes does not hesitate to call Kleonymos
a piyaamig, in Birds 287-89 and 1473-81, of 414 B.C,, he ridicules Kleonymos for having thrown
away his shield but in both places he avoids stating the aporrheton in favor of comic periphrases. This
suggests either that the slander law as a whole should be dated between 420 and 414; or that this
particular slander was added to the list of aporrhera between 420 and 414; or that until 420414 comedy
had been allowed some exceptional license which was then removed. Radin notes that "no passage in our
extant fragments [of comedies after 414] contains any of the epithets which, by the law we are
considering, constituted actionable libel at Athens” (p. 229).

28 See esp. the texts (and add Dem. 18.123) cited in Glotz (n. 25 above) 788 n. I; see also
Lipsius (n. 25 above) 649.
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included? In any case it seems certain that the number of slanders was limited29,
According to Dem. 57.35, for example, Euboulides also stated that Euxitheos's mother
had been a wet-nurse, but Euxitheos does not indicate that this fell under the law against
kakegoria. In his speech against Demosthenes, we have seen, Deinarchos calls his
opponent a hireling, open to bribes, a thief, a traitor, a juggler and a Scythian. This in
turn raises the central question of why one could say all this but not that someone's
mother worked in the agora. Why were certain slanders actionable, but not others30?

In regard to this question, the different explanations proposed for Athens' law of
slander seem in each case incomplete. MacDowell has suggested that the purpose of
prohibiting mention of people working in the agora was "perhaps ... to prevent remarks
like the fifth-century jokes against Euripides's mother for being a greengrocer"3!, This
surely must be partly correct - but why was calling Euripides' mother a greengrocer felt
to be so offensive as to be outlawed, but not (for example) calling someone a Scythian,
or his mother a wet-nurse? In commenting on the passage in:Oedipus Rex where
Teiresias does not want to call Oedipus a murderer, Diskin Clay suggests that words such
as murderer "stir up the complex and ambiguous feelings of fascination and recoil before
the thought of violence and bloodshed within the family and the killing and disgrace of a
fellow citizen"32. That again is undoubtedly true, but it will not explain why one could
not say that someone had thrown away his shield. Momigliano proposed that these laws
were to protect personal reputations, and just so Halliwell has briefly stated that speech
was controlled because of "sensitivity ... in matters of honour, shame, and reputation"33.
But would not the epithets thief, hireling, traitor and Scythian also pertain to shame,
honor and reputation?

Three alternative explanations for the terms of this law have been advanced,
pertaining primarily not to personal sensitivity or morality but rather to legal status. First,
Lipsius very briefly observed that all the terms attested for the law of slander involved
accusations that could legally be punished by death or atimia34. This may imply that legal
consequences could follow such slanders, if left unchallenged. This is an important
insight, but also incomplete. Many other accusations could lead to death or atimia.

2 Cf. Arist, EN 1128a30-31: oi 8¢ vopoBéTai £via AaiBopeiv xwAbouowv (though this
general statement need not refer to Athens).

30 The issue raised in Lys. 10 is whether one had to say the exact word mentioned in the
slander law in order to be prosecuted. Unless something is being concealed, the arbitrator had apparently
agreed that the exact words had to be used.

31 MacDowell (n. 26 above) 128.

32 "Unspeakable words in Greek tragedy," AJP 103 (1982) 283.

33 A. Momigliano, "Freedom of speech in antiguity,” Dictionary of the History of Ideas 11, ed.
P. P. Wiener, New York 1973, 258; Halliwell (above, n. 12) 48.

34 Lipsius (above, n. 25) 648: see Dem. 24.103-7.
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Second, in Athenisches Strafrecht Ruschenbusch argued that because in Solonian
times the aporrheta reflected crimes that led to banishment and (in effect) atimia, Solon
passed a law of slander concerning these terms in order to protect Athenians from the
summary punishments that violating the status of atimia entailed35. The two central
difficulties with this argument are, first that no evidence associates the four attested
aporrheta with Solon, and second, no evidence indicates that those who were merely
thought to have beaten their parents or thrown away their shields could be summarily
punished without a court conviction.

Finally, third, Bianchetti explains why these and not other terms were slanderous
by correlating them with the standards that determined citizens' participation in the public
life of Athens36. The law against slander "gave the offended party the possibility of
exoneration from charges which, if true, would have prevented an Athenian from
fulfilling many public tasks, especially those which involved a dokimasia" - especially the
dokimasiai for officials and assembly speakers. In the case of prospective archons, for
example, in addition to questions intended to establish their citizenship (as e.g. about the
location of family tombs), candidates were asked "if they treat parents well, pay their
taxes, and have performed their military service"37. In the case of assembly speakers, as
we have seen, the list of questions was somewhat different: whether they "beat" their
parents or “failed to support” or "provide a home for them," "failed to perform all the
military service demanded of them, or thrown away their shield” in battle, or "prostituted
themselves" (Aesch. 1.28-32, claiming to quote the actual law). Bianchetti's argument is
based on the correlation between the questions in these dokimasiai and the aporrheta cited
in Athens' slander law. Although both sets of provisions, she points out, were
conditioned by Athenian standards of proper behavior, the existence of the slander law
itself was a consequence of Athenian civic regulations.

Although Bianchetti's thesis has been discussed only by Hillgruber (who rejects it,
as we shall see), she is right to point out the striking correlations between some of the
questions asked at Athens' dokimasiai and the aporrheta. Yet her perception, which is
very briefly stated, needs both qualification and also elaboration particularly in the light of
the case evidence (which she does not consider). As qualifications, first, the correlation

35 Untersuchungen zur Geschichte des athenischen Strafrecht, Cologne and Graz 1968, 24-27.

36 [ am indebted to Prof.ssa Bianchetti (Dipartimento di Storia, Universita degli Studi di
Firenze, 50129) for sending me a copy of her important article. In the U.S. only Harvard and the Library
of Congress subscribed to this journal, of which neither participates in interlibrary loan. It is also not
available in Rome.

37 Ath. Pol. 55.3, see also Poll. 8.85-86 (with similar wording).
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of the aporrheta especially with the questions at the dokimasiai of magistrates seems not
completely compelling. It is perhaps not critical that a false statement that someone had
not paid his taxes is nowhere cited as part of the law of slander, but was a question in the
magistrates' dokimasiai. For (as I have mentioned) the attested list of slanders may well
be incomplete. This also applies to the question asked at magistrates' dokimasiai
concerning military service, which seems broader than asking simply whether one had
thrown his shield away (as attested for the slander law). If the law of slander mentioned
only the latter point, then an Athenian could be wrongly accused of improper military
service and not be able to sue for slander. But the provisions in the slander law about
military service may not have been restricted to that action. However, one other difficulty
may be more significant. One central focus of the magistrates' dokimasiai was
establishing candidates' citizenship. But when for example Deinarchos calls Demosthenes
a Scythian (because of gossip that Demosthenes' mother was Scythian), this accusation if
true would have disqualified Demosthenes from Athenian citizenship. On Bianchetti's
thesis, why should Athens' law of slander not have forbidden anything that falsely
questioned an Athenian's paternity?

If Athens' aporrheta seem only partly relevant to the questions asked at magistrates'
dokimasiai, they are in some respects closer to what is attested as legally prohibited for
assembly speakers. Assembly speakers could be challenged on the following grounds: if
they "strike" their parents (this is attested as aporrheton) or "failed to support" or
"provide a home for them," or if they "failed to perform all the military service demanded
of them, or threw away their shicld” in battle (the latter provision is also expressly
attested as aporrheton), or if they "prostituted themselves." If a speaker was found guilty
of one of these offenses, he was punished by either death or atimia. By contrast, we may
note, a citizen who failed the magistrates' dokimasia suffered no other penalty.

Several further problems raised by Bianchetti's hypothesis may also be noticed.
First, the charge of working in the agora is also not relevant to the civic dokimasiai, but
was an aspect of Athenian legislation against slander. In addition, one attested
aporrheton, "murderer”, is not mentioned in connection with either type of dokimasia.
Finally, Bianchetti's brief statement of the parallels between dokimasiai and aporrheta
does not indicate how in practice specific slanders might affect an Athenian citizen.

Despite these difficulties, the parallels which Bianchetti noted seem striking. They
suggest two possible explanations for the provisions of Athens' slander law.

First, quite simply, the dokimasia regulations presuppose that the particular
offenses which they cite were offenses that the Athenians, for reasons we cannot
consider here, judged to be especially reprehensible. Therefore, it may be that by means
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of a law against these slanders, the Athenians also punished anyone who made false
accusations in regard to them. We shall shortly consider evidence from several legal cases
that partly supports a moralizing interpretation of Athens' slander provision.

The second explanation is based on the parallels between Athens' aporrheta and the
dokimasiai especially of assembly speakers. The sources clearly demonstrate the
Athenians' concern for the personal character of those who addresed the assembly.
Accordingly, when someone who was suspected of having committed an act which the
Athenians thought especially offensive spoke in the assembly, it was essential to stop
him. Aeschines shows that speakers could even be stopped immediately, during the
course of an assembly, by means of an epangelia (summons), as Aeschines himself
stopped Timarchos (1.81)38. The speaker was then brought to trial in a people's court, in
a dokimasia rhetoron, to determine his guilt. However, it is obvious that this whole
procedure could be misused, to bar from the assembly and discredit or destroy political or
personal oppenents, at very little risk to the prosecutor. In consequence, I suggest, the.
Athenians provided for the victims of slander to prosecute false accusers for kakegoria.
In this instance the much valued Athenian freedom to abuse had necessarily to be
curtailed, because of assembly regulations in regard to speakers.

This second hypothesis may find support in one of Athens' attested prosecutions
for slander. In Lys. 10.1 the speaker refers to an earlier prosecution of his opponent
Theomnestos by a certain Lysitheos, for kakegoria. Lysitheos had said that Theomnestos
had thrown away his armor. Lysitheos made that statement in an epangelia challenging
Theomnestos's right to speak to the assembly. As a result of Lysitheos's challenge
Theomnestos underwent a dokimasia rhetoron, and appears to have been acquitted3”. Did
Theomnestos then prosecute Lysitheos for having made a false charge directly violating
one of the provisions of Athens' slander law? In 10.12 the speaker refers to
Theomnestos's prosecution of "Theon” for saying that he threw away his shield.
Frohberger (in 1868) emended ©¢wwi to AuciBe¢p. in the light of the attribution of that
statement to Lysitheos in 10.1, and also because the name Theon is not attested in Athens
before the third century. (In Kirchner the earliest Athenian Theon is otherwise late third-
century, and no Theon appears among the 3150 individuals in Develin's Athenian
Officials 684-321 BC, or in Davies' Athenian Propertied Families. However, there are

3 Other evidence for the epangelia is at Aesch. 1.32 (quoting the law), 1.64 and Dem. 22.29. T
accept the consensus view that in Lys. 10.1 Gernet/Bizos's emendation émAyyeAAe should replace the
MSS eiofjyyeAhe.

32 Hillgruber (n. 25 above) 1-4 argues that Theomnestos was convicted but the verdict was set
aside, because he successfully prosecuted one or more witnesses in his trial for false witness. This is
rightly challenged by S. Todd, The Shape of Athenian Law, Oxford 1993, 258-62, esp. 258 n. 1,
especially because Lysias would surely have mentioned a conviction in his speech. Also, if Theomnestos
were convicted in his first trial for having thown away his shield, how would he have dared to prosecute
Theon (10.12) for having made that allegation? 10.22 surely implies acquittal.
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fourth-century attestations of the name on Samos, and fourth- or third-century attestions
on Chios and Euboea#0.) If Frohberger's emendation is right, it is clear evidence that
Athens' law against slander allowed innocent victims of Athens' assembly regulations to
strike back at their accusers. Many scholars have supported Frohberger's emendation41.
Against it, Hillgruber has reasserted Szanto's argument that Athenians could not be
prosecuted for slander if they made accusations (including aporrheta) against courtroom
opponents, on the grounds that the losing party was punished anyway*2. Szanto's main
evidence for this is Dem. 18.123-24, where Demosthenes distinguishes between proper
accusations, which are the business of the courts, and mere abuse in court, loidoria, “in
which we slander [kakdg Méyev] each other with the aporrhera.” (In the case in Lys.
10, Theomnestos had slandered the plaintiff in court, but in a case where the plaintiff was
not one of the principals. Hence the plaintiff could sue.) If Szanto's thesis is correct, then
as Hillgruber saw, the connection which Bianchetti (and I) have made between the
slander laws and the ability of Athenians to perform their civic functions is not cogent.
However, Lys. 10 itself provides evidence against this thesis. In Lys. 10 it is clear that
the prosecutor does not dare to say that the defendant Theomnestos threw away his
shield. In fact, he makes merry with many vague allusions to Theomnestos' having
thrown away his shield - but he never. states this openly (see 10.14, 22, 23). In Birds,
Aristophanes had done the same with Kleonymos and his shield, as we have seen. If
such allegations were free of punishment, there would be no reason to avoid them.
Unfortunately, Frohberger's emendation in 10.12 is itself not likely to be correct.
In 10.12 the speaker is anxious to affirm that "Theon" did not use the correct legal
terminology in his accusation, saying that Theomnestos "cast" (pdiyai) his shield
rather than “threw it away" (amopeBAnkévan). However, in 10.1, the speaker says that
Lysitheos accused Theomnestos of having "thrown away" his shield (&mroBeBAnkéven).
Nonetheless, on the main issue the position of Szanto and Hillgruber appears to be
untenable. An Athenian could prosecute for slander anyone who made accusations
against him involving the aporrheta. Therefore, since the one venue in which the
particular slanders constituting aporrheta were more significant than other slanders (such
as calling someone an Scythian) was the dokimasia rhetoron, we may conclude that the
law of slander was designed to limit abuses of the regulations governing eligibility to
address the assembly, for these accusations could lead to disfranchisement. The

40  H, Frohberger, Ausgewdhite Reden des Lysias, Leipzig 1868, 67; R. Develin, Athenian
Officials 684-321 BC, Cambridge 1989; J. K. Davies, Athenian Propertied Families 600-300 B.C.,
Oxford 1971; P. M. Fraser and E, Matthews, eds. A Lexicon of Greek Personal Names L. The Aegean
Islands, Cyprus, Cyrenaica, Oxford 1987.

41 Cf. most recently Todd (above, n. 39) 259.

4 G. Szanto, "Die Verbalinjurie im attischen Process”, W§ 13 (1891) 159 (= Ausgew.
Abhandl, 103f.).
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provisions attested for the slander law specify that one could not falsely call someone
avdpogovog, or a naTpahoiag, or claim that he had thrown away his shield in battle.
We are not told that they included more general accusations of not properly serving in the
army, wasting one's paternal estate, or prostituting oneself, as in the dokimasia rhetoron.
But since we do not have the actual text of Athens' slander law but only the chance
mention of various provisions (which may well be incomplete), there is a priori no
objection to including in the slander law the other slanders that I have mentioned. There is
also one positive reason to include them. For if at little risk to himself someone could bar
his opponents from speaking, for a short period before a dokimasia or else forever,
merely by interjecting some idle accusation, surely this simple weapon would have been
abused. Hence the Athenians saw that it had to be curtailed.

Athens' assembly regulations about speakers provide a sufficient explanation for
the existence and the specific terms of its law on slander. But is this explanation
complete? That question is raised by a second case, that of Lysias 10 itself. Here the
unnamed speaker, x, is prosecuting Theomnestos for alleging that he, x, had killed his
own father. That accusation was not made to keep x from speaking. So in prosecuting
Theomnestos for slander, was x merely taking advantage of provisions intended for
another purpose to strike at an enemy? X says not: "even though I'm prosecuting now for
slander, by the same vote I'm being prosecuted, for murdering my father," and if
Theomnestos is acquitted, x says that his symphora, his disaster, will be megiste
(10.22). It is unclear whether x intends this to refer specifically to future legal
consequences if he refused to defend his reputation, but in any case his meaning is surely
not limited to specific legal consequences. Though we may note that no one prosecuted x
for parricide after he was accused of it, such consequences could well include the
prospect of atimia if he later attempted to address the assembly. We may conclude, I
think, that just as the Athenians viewed the crimes of murder, beating one's parents, and
endangering fellow citizen-hoplites by throwing away one's shield as especially terrible
offenses, so false accusations about these offenses would be taken very gravely even
outside the assembly. That precisely is why they were included in the dokimasia
rhetoron. Hence, Athens' slander provisions had a clear legal but also a broader moral
basis. Hence both of the hypotheses advanced here gain support.

Further confirmation of the notion that Athens' slander provisions had a properly
legal but also a broader moral basis, is provided by the case in Demosthenes 57, which is
concerned with the loss of citizenship. Euboulides had alleged that Euxitheos's mother
sold ribbons in the agora, in order to prove that she and hence her son Euxitheos were
not citizens. As a result of Euboulides' allegations, Euxitheos's fellow demesmen in fact
struck him off the deme rolls. Now having a mother who worked in the agora was
obviously not a legal offense, unlike murder, treating one's parents badly, deserting on
the battlefield, and throwing away one’s shield (see Dem. 24.103-107). However, it was
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apparently irregular for a citizen's mother to work in the agora. Hence this could be - in
Euxitheos's case it was - the basis for revoking his citizenship. Accordingly, the
statement, true or false, that someone's mother worked in the agora could be very
dangerous in that it could lead to disfranchisement. Did therefore the Athenians provide
that anyone who stated this could be prosecuted as for slander? This provision would be
analogous to the slander provisions relevant to the dokimasia rhetoron. However, it is
also clear that many other statements could fit this category, of potentially leading to
disfranchisement - for example, Deinarchos’ comment that Demosthenes' mother was a
Scythian, something no citizen's mother could be. Of course it would have been
impossible for the Athenians to list in the slander law all such terms; and a general legal
provision outlawing any kinds of slander that affected one's political or legal status is
unparalleled for Athens. Why then did the Athenians pass this particular provision, about
working in the agora? I suggest that their reason was essentially one of decency to fellow
citizens. Out of poverty some citizens were unfortunately required to-work for their living
selling simple products in the marketplace. The Athenians judged it offensive to tax them
with that.

This examination of the various areas in which the Athenians restricted free speech
has largely supported the conclusion that, except in the special case regarding selling in
the marketplace, speech was restricted only when the political interests of the city were at
stake. This principle may be correlated with three more general points regarding
parrhesia.

First, among its many other virtues, an important ideological justification for
parrhesia at Athens was the protection it was thought to provide for the democracy.
According to Demosthenes (22.31), "of all types of government [a democracy] is most
antagonistic to [leaders] of infamous habits, [because] every man is at liberty to publish
their shame." In the Funeral Oration which is ascribed to Demosthenes, the speaker
observes that whereas in oligarchies people guilty of the most revolting conduct can get
off lightly merely by offering their masters presents or some other civility, in democracies
“it is impossible to deter freedom of speech, which depends upon speaking the truth,
from exposing the truth. For it is not possible for those who commit a shameful act to
appease all the citizens, so that even the lone individual, uttering the deserved reproach,
makes the guilty wince. For even those who would never speak an accusing word
themselves are pleased at hearing the same, provided another utters it" (60.25-26).

Second, even apparent abuses of free speech, for example the castigating of
opponents' characters in court cases, was from the Athenian perspective an important and
even necessary component of legal prosecutions, again for the protection of the polis. In
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his speech against Timarchos, for example, Aeschines (1.153) quotes with approval a
passage from Euripides and tells the jurors to "examine the sentiments, fellow citizens,
which the poct expresses. He says that before now he has been made judge of many
cases, as you today are jurors, and he says that he makes his decisions not from what the
witnesses say, but from the habits and associations of the accused. He looks at this, how
the man who is on trial conducts his daily life, and in what manner he administers his
own house, believing that in like manner he will administer the affairs of the city also,
and he looks to see with whom he likes to associate. And finally he does not hesitate to
express the opinion that a man is like those whose company he loves to keep." Athenian
dikasts were fundamentally concerned to know whether a litigant was worth voting for:
were his political views democratic, had he served the community well, did he have a
good character and a family which needed support? Dikasts judged defendants in terms of
the law, but also quite consciously by the commonsense light of community (their critics
said mob-) standards43. )

Finally, third, just for the same reason, parrhesia at Athens did not mean protected
speech. Individuals were liable if something they said or proposed led to evil
consequences, even if the assembly had been persuaded and voted for what they
proposed. In the Mytilenean debate in Thucydides, Diodotos tells the Athenians, "you
would take rather more care over your decisions, if the proposer of a motion and those
who voted for it were all subject to the same penalties. As it is, on the occasions when
some emotional impulse on your part has led you into disaster, you turn upon the one
man who made the original proposal and you let yourself off, in spite of the fact that you
are many and in spite of the fact that you were just as wrong as he was" (3.43). We have
numerous examples of this phenomenon, beginning with Miltiades' so-called "deception
of the people” in 489. In 406 those who had proposed the measure to try in a group all of
Athens' generals at Arginousai were later tried and condemned for that proposal (Xen.
Hell. 1.7.35). Indeed, assembly meetings began with a communal curse against those
who deceived the people**. Punishing speakers who may simply have been unlucky may
strike us as unfair, but it did not seem so to the Athenians. Their advice had harmed the
city.

The Athenians revelled in parrhesia and greatly enjoyed verbal attacks even on their
most popular politicians. But they did not hesitate to restrict speech if the interests of the
community were adversely affected.

43 See generally V. Hunter, "Gossip and the politics of reputation in classical Athens,"
Phoenix 44 (1990) 299-325,
#  Dem. 19.70, Dein. 2.16.



Stephen C. Todd (Keele)

Status and contract in fourth-century Athens!

I. Sources of information

It was Sir Henry Maine, one of the founding fathers of comparative legal history,
who observed in a famous phrase that what he called "progressive societies” were
characterized by a "movement from status to contract” (Maine 1861: 169). Of all Maine's
insights, this has proved the most controversial and the most influential2. Tts importance
for the study of classical Athens is immense: if we perceive Athens as a "progressive
society" in Maine's terms, and if we accept the general validity of Maine's model, then
we should expect to find a gradual but continuing decline throughout the classical period
in the importance of legal status at Athens - that is, whether people are citizens, metics
(resident aliens), or perhaps even slaves - and a corresponding move towards contractual
equality in which individuals would deal with each other on even terms.

The first problem which we need to confront is the nature of our evidence, for it
has to be admitted that much of our knowledge of Athenian law comes from the Attic
Orators, whose status distinctions are exceedingly vague. This applies particularly to
subdivisions within such broad categories as "free non-citizen”. When Isager & Hansen,
for instance, tried to assemble statistics on maritime traders, they found it was usually
possible to determine who was and who was not a citizen, but far more difficult to
distinguish between metic and xenos (i.e., between resident and non-resident foreigners):

1 My thanks are due to the organizers of the Symposion conference, Prof, A. Kriinzlein and
Prof. G. Thiir; to the British Council in Austria and the British Academy for contributing to my travel
costs; and to the participants in the conference for their comments and suggestions. I am particularly
grateful to my respondent, Prof. E. Cohen, for full and friendly discussion, though (as our readers will
rapidly discover) neither of us has succeeded in convincing the other. Underlying this paper is an attempt
to broaden my earlier analysis (Todd 1993: 167-200) of the strict formal rules governing status at Athens,
to take account of Finley's observation (e.g. 1981: 132) that slavery throughout Greece (though not in
his view at Athens itself) was a concept which could cover a range of overlapping statuses, Harpokration
similarly, as we shall see, uses surprisingly flexible language when discussing the boundary between
slavery and freedom at Athens, How do formal rules and flexible language relate to each other?

2 See for details Feaver (1969: 53-56). Feaver's book is a biography of Maine, with the
significant title From status to contract.
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only four out of fourteen such individuals can be firmly located3. But these uncertaintics
are symptomatic of a wider problem, because status is a fundamental weapon of political
and therefore of forensic rhetoric at Athens. One of the most familiar features of
Aristophanes’ comedies is the assertion that political leaders such as Kleon and Kleophon
are of foreign birth4; Aiskhines similarly labels Demosthenes a Skythian (Aiskh. 2.80),
and because we know that Demosthenes is a practising politician, we readily dismiss that
charge. But what of the allegations of slave-birth which Lysias directs against defendants
such as Agoratos (13.18, 64) and Nikomakhos (30.2, 6, 27, 29)? Too often these are
taken at face value (thus e.g. Lamb 1930: 278 and 609-10 respectively), but in each case
the charge is weak, and the prosecution has notably failed to employ the far more potent
procedures which would have been available if the defendant really had intruded himself
illegally into the citizen body. This suggests that whatever their origins, Agoratos and
Nikomakhos are now legitimate citizens - just as Phormion had enjoyed freedom for
more than twenty years when in court Apollodoros described him as a slave (Dem.
45.76, 84, 86, not just an ex-slave as at 45.73).

At first sight, the very vagueness with which the fourth-century orators address
questions of status would indeed seem to suggest the progressive blurring of status
categories which Maine might encourage us to look for, but a good deal of the uncertainty
is (I suspect) a'function of context. Take the case, for instance, of somebody like
Phormion, a former slave who had been freed by his master Pasion; what precisely had
Pasion had to do to free him? Whereas at Rome manumission was a public act, involving
a set ritual in which the master touched his slave with a vindicta or rod, requiring the
presence of a public official to be valid, and carrying with it important public
consequences for the beneficiary (who thereby became a citizen)3, manumission at

3 Only three individuals are stated to be metics and one a xenos, and all the rest are more or
less probable inferences (Isager & Hansen 1975: 72 n. 77). At the same time, Isager & Hansen also
collect statistics for citizens and for non-citizens offering maritime loans, and it is an alarming index of
our uncertainty to compare their figures with those proposed by Erxleben (1974: 501-2): Isager & Hansen
find 15 citizen traders, and 12 non-citizen and 7 citizen lenders; Erxleben's corresponding figures are 11,
28, and 41. Admittedly Erxleben's figures are stigmatized by Millett (1983: 37-8) as the product of
“cavalier manipulation of evidence", but Millett himself notes what is for our purpose significant, that
the evidence is rarely explicit enough to render impossible such manipulation.

4 Kleon is portrayed as a Paphlagonian slave throughout the Knights, and there are references
back to this at Clouds 581 and at Peace 314. A rather obscure joke at Frogs 676-82 seems to imply that
Kieophon can only understand the Thracian language. Accusations of slave-birth against leading
politicians are rare in the comedies (Kleon's status in the Knights is a function of plot, not of insult):
perhaps surprisingly so when compared with the orators (cf. e.g. Andokides frag. 5 Blass).

5 These comments apply to those who were formally manumitted either by will or before a
magistrate, The right of formal manumission was restricted by a series of enactments during the reign of
Augustus: these included the lex Junia, which established the status of "Junian Latin" (i.e, non-citizen)
for those who had been freed only informally. On Junian Latins, see further p.129 below.,
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Athens appears to have been an essentially private act with none of these requirements or
consequences.

Some of our most illuminating evidence concerns the manumission of slaves by
will. That is not to say that this was the only or indeed the most common occasion for
granting freedom, but it is well attested in the wills of the philosophers preserved by
Diogenes LaertiusS. The authenticity of these documents has been disputed, but they are
certainly early, and even those drawn up by metic testators appear to conform to what we
know of Athenian law (Harrison 1968: 184). From these texts it is clear that a will was
an appropriate moment for freeing a slave: indeed, each of the testators releases at least
one. But there is a variety of terms and conditions. Some receive not only their freedom
but additional financial gratuities or other benefits (Aristotle's Ambrakis is in future to
have 500 drakhmai and a slave of her own, 5.14; Lykon’s slave-boy Mikros is promised
an education, 5.72); others are granted their freedom immediately (Theophrastos' slaves
Molon, Timon and Parmenion, 5.55; for other apparent examples see Life of Plato 3.42
and Life of Epicurus 10.21); others are freed on condition that they remain in service for
a specified period (sometimes carefully graded, as with the two years for Agathon and
four for the litter-bearers Ophelion and Poseidonios, Life of Lykon 5.73)7. Still others
appear to have been freed already during the lifetime of the testator, who is now relaxing
the conditions previously imposed. Kriton of Khalkedon, for instance, is either a slave or
a prisoner-of-war ransomed from the slave-market, and Lykon remits him his purchase-
price (lutra, 5.72); while the same testator leaves to Syros "who is a free man
(eleutheros)" a substantial bequest, the gift of another slave (this time female, so perhaps
the recipient's wife), and the cancellation of any debt that he may owe the master (5.73):
if this debt, like Kriton's, represents or includes the price of his freedom, then here we
have another case of a slave being freed as it were in instalments8.

The impression created by these texts is one of considerable flexibility. A testator,
and presumably therefore a master freeing his slaves during his lifetime, could impose
whatever he wished in the way of conditions (or lack of conditions). Perhaps most
striking is the lax phrasing of some of the clauses. What does it mean, for instance, when

6 Diogenes Laertius Life of Plato 3.41-43, Life of Aristotle 5.11-15, Lifz of Theophrastos
5.51-58, Life of Straton 5.61-64, Life of Lykon 5.69-74, and Life of Epicurus 10.16-21.

7 This is the so-called paramoné clause (derived from the verb paramend, “to remain in
service"). Such clauses are not often attested at Athens, but are much more common in other parts of the
Greek world. Hopkins discusses a corpus of inscriptions from Delphi in the second and first centuries BC:
he reports that 400 out of 1,237 recorded manumissions are conditional (Hopkins 1978: 140).

8 The best-known parallel in the orators occurs at Corinth, though the parties involved accept
its validity at Athens also: Neaira's friends raise the sum of 20 mnai as an eranos (interest-free loan, Dem.
59.31) to allow her to purchase her freedom. Groups of eranistai (contributors to such a loan) appear with
some frequency as (or in place of) the former owners on the phialai exeleutherikai texts (see p.129
below).
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Theophrastos says that Manes and Kallias are to be freed after four years "working
together in the garden and being anamartétous" (free from blame, 5.55)? What standard
of conduct is expected, and who is to judge it? Similarly with Aristotle's slaves (5.15),
who are to be freed "kat’ axian (if they deserve it) when they are en hélikiai (of an
appropriate age)”. At first sight such vagueness seems guaranteed to create future work
for lawyers - until we remember that a will at Athens was not so much a binding
document, but rather an expression of the testator's wishes designed as guidance: only if
the dead man left no direct male heir did inheritance at Athens become a public matter to
be resolved by the courts.

Testamentary promises of freedom could afford to be vague, because they had no
public standing. But manumission during the lifetime of the master was (as we have
seen) a similarly informal act®. So far as we know, it need consist of nothing more than
an expression of the master's wishes, and these wishes might in future be disputed. If
you wanted to safeguard the position of your former slave, then you needed to seek
publicity: Aiskhines (3.41-44) tells us that manumissions had been proclaimed in the
theatre so frequently that the practice had had to be outlawed.

All in all, the freedom enjoyed by an ex-slave could be an uncertain status. He or
she might be liable to certain obligations towards the former master, but these were ill-
defined when compared with the obsequium and operae of Roman law!0, What is
striking, however, at Athens is the coincidence of terminology used to describe slave and
ex-slave. The phrase khoris oikon, for instance, is conventionally nused to deseribe a
slave to whom the master has granted the privilege of working independently, paying him
a fixed rent (apophora) and retaining the surplus!l; but it can also denote the relationship
of ex-slave to former master (as with the retired nurse in Dem. 47.72). A similar overlap
is seen when a former master, feeling that he is not receiving the benefits of the ex-
slave's continuing obligations, prosecutes the latter by dik& apostasiou (apostasiou is a

9 The only legal formality was curiously indirect: if the ex-slave was going to continue living
in Attica, then he or she needed to register as a metic, with the ex-master as prostaté&s (patron, see further
p-133 below). The metoikion (metic-tax) was payable by men and by at least some women (perhaps only
women living independently, so that a female slave released into the custody of her husband might be
exempt); and even where payable, it was a consequence of the act of manumission and not a part of it.

10 Operae (lit. "tasks") are days of compulsory unpaid labour which the slave may undertake to
perform for the former master in return for manumission; obsequium is a general duty of social respect.
Both obligations could be enforced at law, and operae in particular are extensively discussed by the jurists
(e.g. Digest 38.1).

1 Admittedly the convention is one of modern usage (e.g. Harrison 1968: 167): the institution
is often attested in classical sources (e.g. Aiskh. 1.97), but the term rarely appears in such texts, and
nowhere is it explicitly used of somebody who is certainly still a slave. As Harrison notes, however, the
phrase is glossed in both senses (slave and ex-slave) by one of the lexicographers (An. Bekk. 316 sv.
khoris oikountes).
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cognate of the verb aphistémi, regularly used to describe a "runaway" slave).
Harpokration's gloss on this procedure (sv. apostasiou) claims that an ex-slave who is
convicted reverts to slavery, but that those who win are relieved of their obligations and
become teleds eleutheros (genuinely free): underlying the phrase is the revealing
assumption that those ex-slaves who have not undergone this additional procedure can
somehow be thought of as not wholly free.

The diké apostasiou is best known from the phialai exeleutherikai texts, a group of
inscriptions which record the results of such trials for a short peried in the 320s. The
most probable interpretation of these difficult documents is that they represent ghost-
prosecutions brought by (ex-)masters who then refuse to plead the case, thereby
conceding full freedom to the defendant. It has been suggested that this is a system of
registration: what the inscription formally records is the dedication in the case of each ex-
slave of a silver phialé (bowl) weighing 100 drakhmai; and there survive a few letters of a
heading which may suggest that it was Lykourgos, a leading politician active until the
mid-320s, who had proposed a law imposing the requirement for such a dedication!2.
What is more difficult is to determine the rationale behind this short-lived system. Ts it
registration for the sake of clarity, designed to protect the status of those involved
(particularly of the ex-slaves) and perhaps to replace the now-obsolete proclamations in
the theatre? Or is it - assuming that these are genuine dedications paid for by the parties
involved13 - a tax on manumissions put forward by a man famous for boosting Athenian
state revenue? If the latter, will it have had the effect, planned or otherwise, of creating an
underground system of informal manumission, parallel to that of the Junian Latins after
Augustus' restrictions on manumission at Rome?14

12 The phialai exeleutherikai texts consist of one large inscription, assembled out of /G ii2.
1554-9 and re-edited by Lewis (1959), which records some 160 dedications; roughly 150 more are found
on some twenty further fragments of stone, most of which seem to belong to separate inscriptions (IG
ii2, 1553 and 1560-78, with an important additional fragment in Lewis 1968). The phrase "[law of
LykJourgos" is restored by Lewis (1968: 376 n. 22) at IG ii2. 1575. 2, though he does not make clear
whether he regards this as a reference to the law of which traces survive at IG ii2, 1560. 1-11. For a
general survey of work on these texts, see Krinzlein (1975).

13 If these are genuine dedications, rather than simply names being added to a phial& supplied
by the state, then that raises a question which we are unable to answer: was it the responsibility of the
slave or of the master to pay the 100 drakhmai for the dedication? To evaluate the implications of this,
we would need to know how such a figure relates to the capital cost of a typical slave at manumission;
but because only a few figures survive, it is difficult to tell whether we are meant to regard as
exceptionally cheap or exceptionally expensive the 20 mnai (i.e., 2,000 drakhmai, Dem. 59.31, cf. n. 8
above) raised by Neaira's friends to pay for her freedom.

14 For the status of Junian Latins, see n. 5 above. It is impossible to determine the proportion
of informal to formal manumissions under the Roman empire; but informal manumission is likely to
have been relatively common in the provinces, where it may often have been difficult to find a

magistrate.
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II. Slavery and freedom

What we are seeing, therefore, is a structural informality and not any progressive
blurring of status-distinctions!5. Ex-slaves may occupy an uncertain status
(Harpokration, as we saw, can contrast them with those who are fully free), but that is
because their relationship with their former master remains essentially private, unless and
until it is forced into a public context, If, however, an ex-slave becomes the subject or
object of litigation, then the situation may be very different, because the public regulation
of the boundary between slavery and freedom is and remains very rigid; and the
adversarial nature of Athenian legal procedure means that the question becomes important
when it is in somebody's interest to raise it. This presumably is one reason why the
phialai exeleutherikai inscriptions, which arise out of a context of litigation, take
considerable care not only to describe the defendants, ex-slaves who are now metics,
with the appropriate metic formula of residence in a particular deme (oikon or oikousa
en), but similarly to distinguish between owners who as citizens are members of a deme
and those who as metics merely reside there. This taste for precision may however be a
more general characteristic of Athenian public records: even texts like the building-
accounts of the Erekhtheion, which have no background in litigation, typically identify at
least the skilled workmen who are in receipt of public funds by name and deme either of
membership (for a citizen), or of residence (for a metic), or else by name and owner (for
a slave)16,

We should not forget the symbolic power of a law such as the one regulating the
activities of the dokimastés, the public slave whose function is to test the purity of silver
coinage. Like many other public slaves at Athens, he occupies a privileged position, but
any dereliction of duty on his part is to be punished in a manner designed to remind
everybody that he is not a citizen official but a civil servant: he is to flogged by the

15 If anything, the introduction of the system of manumissions which underlies the phialai
exeleutherikai (above) represents an attempt to formalize rather than to blur distinctions.

16 In at least some cases (it is impossible to tell whether this was done consistently) the
phialai exeleutherikai texts even identify owners who were isoteleis (metics who had been granted the
special privilege of exemption from the meroikion, e.g. IG ii2. 1565.5) and citizens of those other poleis
who have been enfranchised by block grant (Thebes, IG ii2. 1569.5; Olynthos, IG ii2. 1553.25). The
number of individuals named in the few surviving fragments of the Erekhtheion inscriptions (409/8-407/6
BC) is relatively small, but there are repeated appearances in IG i3. 475 by "Phalakros of Paiania" and
"Simias of Alopeke" (citizens), and by "Simon, resident in Agryle"; Simias appears again, with his
slaves Sindros and Sannios, at the start of G i3. 476. (All of them, incidentally, get the same rate of
pay, so the juridical distinction does not here correspond to an economic one.)
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magistrates!”. The symbolic power of law is seen again in a procedural technicality: if at
Athens somebody claims to be your owner, but you insist that you are free-born, you
cannot yourself defend your status in court, because you are hypothetically a slave and as
such you have no independent procedural standing. Instead, you have to find a third
party to vindicate your status by aphairesis eis eleutherian ("leading away to freedom”).
The best-known example of this procedure is that of Pankleon in Lys. 23.9-10, whose
supporters promise to produce his brother in this réle; and Pankleon's case, indeed, well
illustrates what you could get away with until and unless it was in somebody's interests
to take legal action. Pankleon, we are told, is the run-away slave of Nikomedes, but he
has been behaving in such a way that the plaintiff initially assumed him to be a metic,
only discovering when he challenged Pankleon that the latter claimed instead to be a
Plataian and therefore entitled to the rights of an Athenian citizen!8,

Athenian law was careful to draw major distinctions in principle between insiders
and outsiders: slaves could only give evidence under torture; torture could never be
applied to citizens; its use against aliens is uncertain, but metics (and therefore ex-slaves)
seem to be exempt. But it is litigation which creates the pressure to determine the status of
particular individuals: this may be part of the reason behind the acrimonious debates
between the litigants over whether Milyas (in Dem. 29.5) and Kittos (in Isok. 17.49-55,
and see further p.137 below) are slave or free. It may also underly the odd case of
Aristarkhos the leather-cutter on the Attic Stelai, who is himself denounced and sold as
the property of Adeimantos, together with an assortment of chattels which are described
as his (Stele 6.21, 31-46). If Aristarkhos was really the slave of Adeimantos, then
logically his chattels ought to have been listed as those of his master; if Aristarkhos
owned the chattels, then logically he ought to have been an ex-slave and so exempt from
denunciation: but under the circumstances, it will hardly have been in anybody's interest
to plead his case.

17 This text (Stroud 1974) draws an explicit and consistent distinction between slave and free;
traders who are slaves are to be flogged (rather than fined, lines 30-2); the same fate awaits the dokimastés
himself (lines 13-16), despite the fact that he has very considerable authority over decisions involving
coinage (lines 16-18).

18 Cohen (1973: 121 n. 48 and 1991: 249) sees this speech as evidence that slaves could be
parties to suits, but this rests on the assumption that the speaker's aim in convincing the court of
Pankleon's slave status is to continue with the case; more likely, I suspect, it is to give Nikomedes
(who is present as witness, Lys. 23.9) the implicit backing of the court to recapture him, For an
interesting parallel from a very status-conscious society, the American South jn the 1850s, compare the
case of the Mississippi steam-boat captain Simon Gray, a slave who continued to behave as if free for an
extended period because nobody bothered to complain (Davis 1966: 229-230).
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II1. Citizens and non-citizens

We have dealt fairly extensively with the boundary between slavery and freedom.
The other prominent division is between non-citizen and citizen, and here we can afford
to be more brief, because the general pattern is in certain respects similar, Within the
public context, we have again the strictness of statute and the way in which it is used as a
weapon in litigation; and there are the same questions about how all this relates to the
realities of everyday life.

The formal rules which regulate access to citizen rights in democratic Athens are
strict, and if anything become stricter with the passage of time!®. The most significant
development occurs outside the chronological scope of this paper, but still deserves a
mention: Athenian citizenship was at all times based on descent, but from 450 BC the
necessary qualification was no longer a citizen father but citizen parentage on both sides.
We may note, incidentally, that this rule was reaffirmed after the democratic restoration of
403/2 BC, even though there seems to have been some discussion of possible alternatives
(Davies 1978). The naturalization of non-citizens was at all times rare (it required a
legislative act and not, as in modern jurisdictions, simply an administrative decision), but
the rules governing naturalization appear to have been revised and successively
toughened on several occasions during the fourth century (Osborne 1981-3. iv: 167 gives
details). It is certainly true that attested grants, many of them preserved in the form of
honorific inscriptions, become more common during this period; but this happens no
more than we would expect from the pattern of survival of inscriptions generally. It may
be significant that mass grants honouring for instance the citizens of Plataia or of Samos
become if anything less frequent over time20,

Once again, we need to remember the symbolic significance of legal statutes. There
is at Athens an astonishing range of procedures available for testing claims to exercise full
citizen rights. A young man coming of age had to undergo a dokimasia or scrutiny to
examine his right to the citizenship: it occurred in two stages, one to check his age and the

1% Quite the opposite applies, however, to the boundaries between the four census groups into
which Solon in the 590s is said to have divided the Athenian citizen body. Much is made of these groups
in works of constitutional history (e.g. Ath.Pol. 7), but they leave surprisingly few traces in fourth-
century legal texts: they play an incidental part in two laws cited at Dem. 24.144 and 43.54, they seem to
appear in IG ii2. 30.12 (too fragmentary to be comprehensible), and they are mentioned in Ath.Pol. 47.1
in a context which may suggest that by the time of writing (320s BC) they were formally valid but
effectively obsolete. It is of course possible that our fourth-century sources were mistaken in attributing
so much significance to the census-groups in Solon's day; if not, then we may conclude that the internal
boundaries between citizens declined as the external boundaries between citizen and non-citizen continued
or developed.

20 These assertions are based on Osborne's figures (Osborne 1981-83) as analysed in Todd
1993: 174-6.
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second whether he was indeed qualified by birth. This procedure is not to be confused
with various other types of dokimasia, two of which are worth mentioning here?l, Each
year before taking up office every member of the council and every public official had to
undergo a dokimasia (or in the case of the nine arkhons a double dokimasia), the function
of which seems to have been to check formal qualification for office, or in other words
the possession of full citizen rights. And anybody, whether holding office or not, who
tried to deliver a public speech in the assembly or the lawcourts could at any time be
challenged by epangelia and forced to undergo a dokimasia rh&oran (lit. "of orators”) if it
was alleged that he was subject to atimia (judicial deprivation of citizen rights, including
the right of involvement in public life). If such a person ignored the terms of his atimia,
incidentally, he could alternatively be summarily arrested by apagogé, while even those
who kept their heads down were not exempt from further testing: we hear of several
occasions on which the assembly declared a diapséphisis, at which every citizen's right to
the citizenship would be examined afresh?2, Perhaps the most striking group of
procedures, however, was reserved for use against metics who got too big for their
boots. Metics were non-citizens resident in Attica, and were subject to various
restrictions?3. As a mark of their status, they had to be registered under the name of a
citizen as their prostatés or protector. We have no very clear idea of the duties of the
prostatés: it is often assumed that he had to represent his client in court, but this
hypothesis is not wholly convincing?4. It may indeed be that the rdle of the prostatés was

21 For the dokimasia of those coming of age, see Ath.Pol. 42,1-2; for the dokimasia of
councillors and public officials, see Ath.Pol. 45.3, 55.2-4, and (for examples) Lys. 16, 25, 26, 31;
Aiskh. 1 provides the clearest example of the dekimasia rhétoran. Other uses of the dokimasia procedure
concern disabled pensioners (Ath.Pol. 49.4, with an example at Lys. 24), the cavalry (Ath.Pol. 49.1-2,
Lys. 14.8), and newly enfranchised citizens (this is attested in the case of mass grants at Dem. 59.105,
and for individual grants epigraphically from 318 BC, for which see Osborne 1981-3. iv: 164-7).

22 A diapséphisis was a general revision of the membership rolls of the demes or civil parishes
of Attica; it was deme-membership which made you a citizen. Example of diapséphisis underly Dem. 57
and (if this is a genuine speech) Is. 12

23 For instance, a metic could not own land; and all male and at least some female metics were
obliged to pay the metoikion (the only personal direct regular tax known at Athens). It was possible to
gain exemptions from these obligations: the grant of enksé&sis allowed a metic to own land, and that of
isoteleia (lit. "equality of taxation") allowed him to be taxed on the same basis as citizens. These various
exemptions allowed the Athenians to offer subtile gradations of privilege without granting citizenship
itself.

24 The crucial case is Lys. 12, delivered probably in 403/2 by Lysias in person when he was
almost certainly either a metic or at most an isofelés (it is highly unlikely that he ever had the chance to
exercise the privilege of citizenship which was offered but immediately cancelled after the democratic
restoration). It might at first sight seem possible to explain away this personal appearance by arguing
that homicide was a uniquely personal matter; but in fact Lys. 12 was formally a prosecution in the
overtly civic context of euthunai (the examination of the accounts of a public official). Lysias' later
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purely nominal - and if so, that would make even more striking the graphé aprostasiou, a
public indictment against a metic who fails to register under a patron, and by such failure
ostentatiously refuses to acknowledge the subordinate status that is proper for a metic.
Alongside this procedure are two others, which between them offer a unique example of
institutionalized double jeopardy at Athens: the graphé doroxenias ("public indictment
against alien bribery") existed, according to Hypereides (frag. Aristagora), for the sole
purpose of retrying the case if a defendant appeared to have been "unjustly acquitted” in a
graphé xenias (public indictment for pretending to be a citizen).

This is procedural overkill enshrined in legislative form, and even more
illuminating is the severity of the penalties (in cach case statutory ones). The dokimasia
and the diapséphisis were in principle declaratory actions: a rejected magistrate suffered
no penalty other than his humiliation, and a person convicted at a dokimasia rhétorén had
his atimia thereby confirmed23. Similarly, 2 man rejected because of his birth either on
coming of age at his dokimasia or subsequently at a diapsaphisis simply reverted to being
a metic - unless he chose to raise the stakes, because he was entitled under such
circumstances to appeal, but if he did so and lost, he would be sold into slavery.
Enslavement was cvidently regarded as a peculiarly appropriate penalty for non-citizens
who insisted on ignoring the limitations of their status: it seems to have been what
happened also to those convicted at a graphé xenias (thus Dem. 59.16-17) or graphé
aprostasiou (as at Dem. 25.57), and presumably (though this is nowhere stated) at a
graphé doroxenias as well,

Once again, it is adversarial litigation which supplies the context in which we meet
these regulations in action. We have already noted that the procedural rules governing
enfranchisement appear to have been successively tightened over the course of the fourth
century. Much of our knowledge of this derives from Dem. 59: in this speech
Apollodoros prosecutes Neaira by graphé xenias, a prosecution which (as Apollodoros
readily admits, Dem. 59.16) is intended chiefly to humiliate his political rival and
Neaira's consort Stephanos. Underlying our best source for the diapséphisis of 346 BC
is another Demosthenic speech: Dem. 57, with its allegations of malpractice set in the
context of a feud between two leading members of the deme Halimous, both of them
active in deme politics26. What is more difficult is to determine how far the rules could in
practice be ignored by those who kept a low profile and avoided making enemies. We do

speech Against Hippotherses is inconclusive: this was delivered by a third party on Lysias' behalf, but the
speaker may have been a sunégoros (advocate) rather than Lysias' prostatés,

25 He was lucky: an arimos who was arrested by apagogé could expect to be executed, possibly
without trial.

% Euboulides the opponent is the current demarkh, a post held previously and - it is alleged -
notoriously by his father (Dem. 57.26, 60), and on another occasion by the speaker Euxitheos (Dem.
57.63).
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hear of atimoi who tried to exercise the rights of citizenship illegally (Hansen 1976: cases
17, 21, 31, 33), and this may have been a miscalculation of the odds rather than a
deliberate attempt to defy the law. And there are illuminating fragments of information
(e.g. Deinarkhos frag. Agasikles with Harpokration's gloss sv. skaphéphoroei) which
imply at least a rumour - but is this more than paranoia? - of shady demes like Halimous
which would allow rich metics to buy places on the deme register and therefore the
citizenship.

IV. Patterns of development?

To what extent if any can we trace developments over time in the importance of
legal status at Athens? We have already noted the main problem, that the patterns are
complex and that the significance of any piece of information depends largely on the
context in which we meet it. What does seem beyond doubt, however, is that on the large
scale any evolution is of a type contrary to that hypothesized by Maine: the threefold
distinction between slave and metic and citizen belongs to the classical and not to the
archaic world, and the most important change in the formal rules of citizenship is the
restrictive legislation of 450 BC. But what about small-scale changes within the fourth
century? It is often argued that from the middle of the century we are beginning to see the
breakdown of status-distinctions at least in commercial contexts. The most important
questions here surround the dikai emporikai (lit. "cases involving emporoi or maritime
traders"). This was a new procedure set up around the middle of the century offering
streamlined access to rapid justice and granting procedural equality to all free men, that is
to metics and aliens on the same footing as citizens27. It is often claimed that in such
cases procedural rights were granted to slaves also, but on this point we must be careful:
the argument relies on the sole case of Lampis, described as Dion's oiket&s or pais (Dem.
34.5, 10), both of which are words generally used of slaves; Lampis is himself a
naukléros (ship-owner, Dem. 34.6), and during the course of the arbitration which
preceded the trial he was allowed to testify as a witness (Dem. 34.18-19). Slaves, of
course, could never normally witness in Athenian courts28, and there has been

21 Genet's 1938 article on the dikai emporikai (reprinted as Gernet 1955: 173-200) remains
important, but previous work has to some extent been superseded by the wide-ranging treatment of the
subject by Cohen (1973). Not-all of Cohen's arguments, however, have found favour with later scholars:
see e.g. the reviews by Gauthier (Revue des études grecques 87 [1974] 424-5) and by MacDowell
(Classical Review 26 [1976] 84-5). There are relevant chapters in a number of more recent texts, such as
Velisaropoulos (1980: 235-67). The date at which the procedure was introduced must be after Xen. Poroi
(cf. § 3.3), a text usually dated to 355 BC, and before Dem, 7 (cf. § 12), delivered around 342,

28 It has sometimes been argued that slaves could witness in homicide cases; but the evidence
proposed for this belief, as MacDowell (1963: 102-9) shows in a detailed investigation, is inconclusive.
The use of the word martus and its cognates at Dem, 34.18-19 is important: it rules out the pessibility
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considerable discussion over whether Lampis is a specially privileged slave (is it because
he is khéris oikon?) or a slave in a specially privileged procedure (is it because this is the
arbitration, or because of the dik& emporike?). But once again there is the question of
context: is Lampis really still a slave, or is the language of slavery being applied to an ex-
slave in the familiar context of rhetorical abuse29?

Perhaps the most important question about the dikai emporikai is the scope of the
procedure. The crucial evidence here is Dem. 32.1, an ambiguous paraphrase of the law,
in which we are told that dikai emporikai were available for emporoi and naukléroi in
cases involving "sumbolaia (agreements) to and from Athens and concerning which there
are sungraphai (written agreements)”. The majority of scholars would now agree in
rejecting Gernet's attempt to read these clauses disjunctively (i.e., any agreements to
carry goods to and from Athens, or else written agreements to transport them anywhere,
Gernet 1955: 186-7); preferable is a conjunctive reading, "agreements, and more
specifically written ones, [to carry goods] to and from Athens” (thus e.g. Cohen 1973:
101). If so, the procedure will have been available only in fairly restricted circumstances,
which fits in well with what we know about the legal regulation of trade at Athens: we
possess a number of laws dealing in detail with the import of grain to Athens itself, but
very little of broader application.

Several aspects of the dikai emporikai are revolutionary, most notably their reliance
on written evidence, but they seem to have had surprisingly little impact on the general
development of Athenian law, in which witnesses continue to be valued ahead of
documents30. There is perhaps only one area in which a similar development has been

that Lampis is giving evidence as a slave under torture (for which the terminology used is always basanos
and its derivatives). One odd passage (which occurs, perhaps significantly, in the speech under
consideration) is Dem. 34.31, "you have no witness (martus) either slave or free"; but a negative
hypothesis is never as strong as a positive statement, and this may be a rhetorical dismissal along the
lines of "you have neither a legitimate nor an illegitimate witness" or "you have no witness either living
or dead” (which would not imply that dead people could witness in court).

2% Compate the discussion of Agoratos and Nikemakhos on p.126 above. What is said here
about Lampis applies a fortiori to Zenothemis, described as a hupéret&s ("underling", but by no means
necessarily slave) in Dem. 32.4. The fact that we meet metics and (ex-)slaves as litigants so much in the
extant diké emperike cases is notable but not necessarily significant: after all, we are not likely to meet
them in disputes involving land.

30 Cohen is the most wide-ranging proponent of the view that the dikai emporikai initiated
revolutionary legal change, but subsequent scholars have not generally been convinced for instance by his
argument that specialist juries were used in such cases (Cohen 1973: 93-95): Dem. 35.43-46 is
conventional flattery, and Dem. 32.10 is the "everybody knows" motif familiar from Arist. Rhet. 3.7.7 =
1408a32-6. For the continuing use of witnesses at Athens in contexts where modern jurisdictions have
traditionally used documents (e.g. to prove legitimate descent, as in Dem. 57), see Humphreys (1985:
322), Thomas (1989: 41-4), Todd (1990: 29-31). After c. 380 BC, witnesses appeared in court merely to
validate statements that had previously been submitted on their behalf in writing, but as late as c. 350 a
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claimed, and that is banking, on which my respondent Ed Cohen argued plausibly at our
last meeting in California and now in his book, but I have to say that I do not find his
views convincing. Much of his case rests on the single statement in Dem. 36.14 that the
sons of Pasion leased their bank to four men and "set them free" (Cohen 1991: 240 n. 3
and 1992: 76), but alternative interpretations are possible3!. And there is something of a
dilemma here, which Cohen has not to my satisfaction resolved. In the early fourth
century, it is clear that a banker's slave could have been tortured: this is the point behind
the dispute over Kittos (cf. p.131 above) in Isok. 17, dated in the 390s; and this is
presumably the reason why a banker would customarily free one or more of his most
trusted slaves, who could thereby witness to transactions undertaken in the master's
absence. It is of course possible that the rules governing such slaves were changed in the
mid fourth century - there is certainly no explicit evidence later than Isok. 17 to their
possible torture - and a suitable context for such a change would be the introduction of
the dikai emporikai, if you believe that this had widespread implications throughout the
whole new class of dikai emménoi (monthly cases) to which the dikai emporikai
belonged. But if so, you are left with dikai metallikai (mining cases), which also
belonged to the class of dikai emménoi, and in which in a case in the mid 340s it was
possible to issue a challenge for the torture of a slave acting as his master's agent (Dem.
37.40-4)32, So I am not convinced by attempts to maximalize the role of the dikai
emporikai either by including slaves within the terms of those granted procedural equality
in such cases, or by magnifying the influence of this procedure on the supposed
development of Athenian law.

V. Conclusions

Status-boundaries, therefore, remained at all times flexible in certain contexts and
rigid in others, but we have seen very little evidence for any supposed breakdown in the
system within the fourth century. On the question of contract there is less to say. I have
to admit that I am not convinced that there is such a thing as a doctrine of contract at

litigant can plausibly imply that a document can only be trusted so long as its witnesses are still alive to
validate it (Dem. 36.26-7).

31 The crucial phrase is eleutherous apheisan (here translated "set them free"): idiomatically this
could refer either to the granting of freedom (thus implying, according to Cohen, that they previously
took out the lease when they were still slaves), or else to a binding declaration that they were free of legal
claims. Either interpretation is possible: one piece of evidence which in my view tells slightly in favour
of the latter is the statement at the end of the sentence that the sons of Pasion "did not at that time

prosecute” not only the present defendant Phormion, but also these four men.
32 The fullest list of dikai emménoi (Ath.Pol. 52.2) does not contain dikai metallikai (or for

that matter the dikai emporikai), but the dikai metallikai are described as emménoi in Dem. 37.2, and
grouped together with the dikai emporikai at Ath.Pol. 59.5.
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Athens: in a system where even the text of a legal statute can be regarded as a form of
evidence to be used by the litigant, or (as we might say) a persuasive supporting
argument, then the only thing that allows a court to distingnish between the generality of
agreements and those contractual agreements which are legally binding is presumably
whether or not the litigant wins his case. But that is another story, and one which perhaps
should not be voiced too loudly at a meeting of a society which so rightly pays tribute to
the memory of Hans Julius Wolff33,

33 Wolff (1957) argued in a widely influential paper that a contract at Athens did not itself

create a basis for legal action, because the essence of a contract in Greek thought was a promise made on
oath, which was a religious matter outside the jurisdiction of the courts; instead, the contract put the
debtor under a general obligation to his creditor (the crucial term here is Zweckverfiigung, an agreement
"designed to secure only limited ends"), on the basis of which he could bring not a contractual but a
delictal action for damages. My own views on contract at Athens are set out in Todd (1993: 264-8).
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Edward E. Cohen (Philadelphia)

Status and Contract in Fourth-Century Athens:
A Reply to Stephen C. Todd

Stephen Todd notes correctly the "immense importance” of the subject of
"contractual autonomy" at Athens - the right to enter into agreements legally-
enforceable without regard to a party's personal status. If Athenian citizens alone could
enter into legally-enforceable commitments, then metics, slaves and women! would be
precluded not only from access to the courts, but from virtually all independent
commercial activity. But a demonstration of contractual autonomy - even if limited to
business matters - would be a potent challenge to the prevailing scholarly view of Athens
as a society dominated by an elite minority of adult male citizens who alone had legal
rights. Such exclusion has long been generally assumed - but without discussion of the
underlying evidence or implications. In his effort to answer recent challenges to this
opinio communis, Todd notes the impossibility of dealing in a short space with a subject
that raises such complex considerations as the underlying nature and recognition of
contract at Athens (for Todd, "another story" for another time). Similarly - although my
forthcoming book "The Athenian Nation" will discuss in detail the legal and litigational
rights of all residents of Attica - in this paper I can only raise some general considerations
and analyze a few of Todd's key interpretations.

Absence of Evidence for Evolutionary Conjectures
Todd rightly rejects the applicability to Athens of Maine's "famous phrase" to the

effect that "progressive societies" are characterized by a "movement from status to
contract"2, He suggests instead that "on the large scale any evolution is of a type contrary

! Abiding by Perikles' suggestion and Athenian mores, women are not explicitly mentioned
by Todd. His equation of citizenship status with political rights, exercised exclusively by adult male
citizens, would necessarily deny women status as "citizens" for contractual purposes; the essence of an
Athenian woman's citizenship is generally seen as the capacity to give birth to Athenian citizens. See
Sealey 1990: 19; Just 1989: 24. For the peripheral aspects of female citizenship, see Patterson 1986; for
the concept of "passive” citizens, see Mossé 1979, Lotze 1981.

2 Instead of studying "definable historical circumstances” (Humphreys 1983: 229), Maine
erected grandiose theories only superficially confirmed by cursory references to a variety of ancient
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to that hypothesized by Maine" (p.135) - although the only evidence he offers is that
citizenship requirements were "revised and successively tightened" beginning as early as
450 and continuing through the fourth century. [This focus on citizenship is misplaced;
Todd's analysis is vitiated by his failure to differentiate between political rights (the
ability to participate in governmental decision-making) and legal rights (the ability to use
judicial processes.)] In fact, both Maine's evolutionary pattern and that of Todd are
irrelevant and unconfirmable. Virtually no evidence for Athenian contractual practices or
litigational procedures predates the fourth century, precluding demonstrations of
developmental patterns over the course of classical history. In any event, Todd actually
does focus on the fourth century, a marked improvement over Maine who supported his
arguments primarily by allusions to Roman law - about which he knew virtually
nothing3.

Economic Reality and the "Discourse of Law"

In recent years, scholars have come to recognize that, for any society, the formal
rules of legal substance and procedure cannot be understood, and are not applied, in
disassociation from psychological, economic and social realities, and that these rules,
"the law," perform functions beyond the narrow control of behavior, including the
statement of societal values which may be quite different from social reality. As he has
done before - most notably in 1990 a and b - Todd here helpfully emphasizes these
broader functions of law. He notes the law’s "symbolic power", and the influence of
social context on status denomination in the law courts. But he ignores the role of law as
a mediating discourse between verbalized communal values, often received from a
conservative tradition, and a reality which may be quite different?. This mediation is the
correct explanation for the contradictory dichotomy described by Todd: legalistic
indications of the importance of status juxtaposed against recurrent examples of a reality
where "status distinctions are exceedingly vague" (p.125) and "the impression we receive
from the texts is one of considerable flexibility" (p.127). Todd is a keen observer, and
the contradictions he notes are real. But in attributing these inconsistencies and seeming
discrepancies wholly to "rhetorical context,” Todd ignores the two elements which

societies - all intended to justify Maine's position on constitutional development in 19th-century India, in
a debate then being conducted in England through reference to Anglo-Saxon society. (See Kuper 1985:
278-9 whose magisterial explication of the sources and purposes of Maine's Ancient Law should be added
to the references in Todd and Millett 1990: 7, n. 12.) :

3 According to Maine's friend, J. F. Stephen, "Neither Maine himself, nor I suppose, anyone
else in England, knew anything whatever about Roman Law at that time. . . . I suppose he knew the
Institutes, but I doubt if he ever knew much of the Pandects.” (Quoted at Kuper 1985; 278.)

4 See Humphreys 1985 and Cohen 1991: 239-40, 247, 256-58.



Status and Contract in Fourth-Century Athens 143

explain why Athens in the fourth century permitted court access to a broad range of non-
citizens, especially in business contexts: (1) the impact of economic factors, and (2) the
inevitable deviations, incongruities and silences in law as a "discourse" expressing and
accommodating social values.

(1) Economic Reality

In the fourth century, a highly-variegated population lived in Attica - citizens, who
held a fiercely-guarded monopoly on political power; large numbers of slaves who
included not only an object and powerless mass of exploitees but also thriving
businessmen and public servants with high responsibilities and considerable actual
power’; and many free non-citizens (metics), some of whom had personally immigrated
to Attica, others of whom were descendants of earlier settlers. Numerous metics
(including at least some women) were involved in commerce. And, particularly in the
maritime sphere, many persons who were not resident in Attica performed business
functions which facilitated Athenian life and required agreements with residents of Attica.
Especially if Todd is correct in rejecting the existence of rules at Athens meaningfully
determining on a substantive basis the enforceability of agreements (what he terms a
"doctrine of contract")% and if victory in court litigation alone differentiates "the generality
of agreements and those contractual agreements which are legally binding" (p.137),

5 Slave businessmen: see below n. 14. For key governmental functionaries who were douloi,
Hansen 1991: 244-45; for court access by public slaves, Garlan 1988: 42. Cf. Aischines 1 where a
wealthy slave, Pittalakos, battles with a powerful citizen, Hégésandros, for the sexual favors of
Timarchos, a young male citizen: the slave not only makes use of his money to maintain Timarchos in
the slave's own home for a prolonged period of sexual exploitation - he ultimately brings a legal action
against his citizen rival seeking through the Athenian courts redress for the citizen's jealous assault
against the slave's home and person. This lawsuit is possibly an example of servile use of the ypagn
UBpewe which is reported (Dem. 21.47, cf. Ais. 1.16) to have been available to redress insult to the
honor of a slave. Demosthenes' testimony is rejected by orthodox scholarship as conceptually impossible
(see Murray 1990: 140). But Todd (1993: 270) leans toward recognizing some degree of "residual honor"
(mipA) for slaves. Cf. Xanthaké-Karamanou 1989: 46, n.

6 For the jurisprudential issues relating to promises and their legal effects (the "doctrine of
contract"), see Atiyah 1981 and the considerable scholarly literature referred to there. For analysis of the
non-legal elements of a promise, see Searle 1971; Rawls 1955. Philosophical issues notwithstanding,
Athenian litigants do make frequent reference to legislation mandating the primacy of "whatever
arrangements either party willingly agreed upon with the other" [Toig véuoig Toig Upetépoic (sc.
"ABnvaioig) of kehedouow, Soa dv Tig txdv ETepog ETépw dpoloynan kipia slvar (Dem. 56.2.]
Cf. Dem. 42.12; 47.77; Hyper., Ath. 13; Dein. 3.4; Plato, Symp. 196¢.
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business needs would mandate some form of court access for non-citizens involved in
commerce’,

(2) The Discourse of Law

Todd documents the inordinate extent to which male Athenian citizens jealously
guarded their monopely on political power. This obsession was, of course, reflected
intensely in their ideology - as "autochthonous," in contrast to the other Greek entities
which supposedly had ousted indigenous peoples®, the Athenians justified the rigid
system of double endogamy intended to perpetuate minority exercise of governmental
power. To the extent that control of the legal system was a manifestation of political
power?, this control could never easily be shared with outsiders. Even mere access to the
courts implied an involvement in the public life of Athens which dominant Athenian
ideology could not readily allow to outsiders - even women "citizens." Accepting this
ideology, scholars have asserted unequivocally that only Athenian male citizens had open
access to Athenian courts!0. Cases demonstrating participation by non-citizens-
merchants involved in commercial maritime cases ("dikai emporikai"); resident aliens
appearing in the polemarch's court; foreigners having rights under special diplomatic

7 Proponents of the "autonomy of law" suggest that legal systems, representing a conservative
and learned tradition, often function to some extent autonomously from other societal structures. See
especially Watson 1981, 1984 and 1985, who gives special attention to Roman law, But this theory is
best applied to legal systems operated by academic professionals following a learned tradition transmitted
in formal law schools - of which Rome and modern Western societies (but not Athens) are prime
examples.

8 See Plato, Menexenos 245¢c-d: olitw 84 Tol 76 ye TAg moAcwg yevvaiov kai ehevBepov
BEBaidv Te xai Uyg foTiv kai guUoel pooBapBapov. i TO elhikpivag elvar “EAAAveg kai
aurysic BopBdapwv. ol yap NMéhomeg oube Kaduor oudé Alyurtol Te kai Aavool oudé &AAor oAhoi
puoel piv BapRapor SvTeg, vopw & "EAAnveg, ouvoikolaiv Apiv. AR’ abTol “EAAnveg, ol
peifoBapBapor oikovpev . . . . The Platonic passage is ironically attributed to Aspasia, the non-
Athenian consort of Perikles. On the ideological tenor of this passage, see Loraux 1986: 317-24; for the
historical inaccuracy of the Athenian claim to autochthony, see Connor 1994: 35-38.

9 Standard treatments of Athenian law - Lipsius, Beauchet, Harrison - tend to focus on the role
of the courts in resolving private disputes. For the important political role of the dikastéria, see Hansen
1990, esp. 233-39, '

10 A woman “in Athenian law. . . was not considered a legally competent, autonomous
individual™ (Just 1989: 26). “Nor could they sue, plead or even appear in a court of law.” (Walters 1993:
194). Garlan 1988: 42: "slaves could not enter into litigation." Harrison 1968: 108: "As a general rule a
slave could not appear in court as a plaintiff." Carey 1992: 102: "a slave lacks legal personality,”
following Finley 1951 [1985]: 104-5 [who bases his conclusion on evidence not from Athens at this
time, but from Delphi much later (see p. 292, n. 78)). As to foreigners at Athens, “les étrangers. . . ne
sont pas considérés comme des sujets de droit." Gauthier 1972: 155.
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arrangements ("symbola") - have been deemed spectacular exceptions merely confirming
the general rule of exclusivity!l. Other examples have been explained away, often by
resort to contrived explanations arising from a priori assumptions but lacking evidentiary
basis, as in the example of Pankletn (Lysias 23) discussed below.

In fact, male citizens had a monopoly only of political power - the right of
governmental decision-making. Economic, social, sexual, religious and other
dominances were far more equivocal and inclusive!2. Despite the veil of indirection
imposed rhetoricaily by Athenian ideology, there is overwhelming evidence that many
Athenian court procedures were open not only to adult male citizens, but to the entire
resident population - metics, women, children, and slaves, and sometimes even to non-
residents!3, Economic reality was consistent with court access, in business matters, for
non-citizens with money, such as slaves operating their own businesses!4 and foreigners

1L See Gauthier 1972: 149-56; Paoli [1930] 1974: 88-109; Cohen 1973: 59-62.

12 A woman, for example, was always the chief religious official of the Athenian polis. This
priestess of Athena Polias, holding a hereditary position, was not without temporal power and authority-
in 508 she personally excluded the King of Sparta, Kleomenés I, from the Acropolis (see Herod. 5.72).

13 As to metics: the polemarch's court was available for certain "private cases" (dikai idiai),
"those for metics, and isoteleis and proxenci." [Ath. Pol. 58.2-3: Sikon 8¢ AayydvovTar pdg alTdv
(sc. Tov moA€papyov) Bion povov. of Te Toig pETOIKOIG Kai Toig idoTedéol xai Toig mpofévoig
yryvopeval. xai 8ei ToOTov . . . Toi¢ BiuTnTaig dnodolval. alTég B’ eiodyel dikag Tag TE Tol
&4rmooTagiou kai dnpooTagiov xai kAfpwv kai ¢mkAfpwy Tolg pEToikoIg. kai TEAN' Boa Toig
nohiTaig & dpywv, TalTa Toig HEToikoIg & TToAéuapyog.] Even in "public” cases (matters involving a
perceived Athenian state interest: Sikai &nudeixi), non-citizen involvement was not precluded.
Sometimes (e.g. Dem. 21.47, 24.63, Ais. 1.32) only citizens were given the right to serve as voluntary
prosecutor (¢ BouAdpevoc). But often the enabling legislation contained no explicit limitation to citizens
as prosecutors. At Dem. 59.66, Epainetos,"certainly a foreigner" (Carey 1992: 121), brings a graphé for
moicheia. Other examples of prosecution apparently open to metics:Dem.59.16; 21.175; 24.105;
possibly 59.52. Cf. Lipsius [1905-15] 1966: 243-4; Harrison 1968: 195 n. 1.

14 For example, a group of “nine or ten" slave leather-workers are reported (Aischinés 1.97) to
have operated a workshop: the slave in charge (hégemdn rou ergastériou) paid their master a fixed sum of
three obols per day, and the other slaves, two. Cf. the monthly: accounting for the perfume business
operated by the slave Meidas (Hyp. Ath. 9). Similarly, Milyas, who was reponsible (diéikésen) for the
manufacturing businesses left by Demosthenes' father, is said to have been entitled to keep the profits
from the operation of the businesses, while paying the heirs only a fixed fee. [See Francotte 1900: 12;
Bolkestein 1958: 63. Demosthenes, many years later, refers to Milyas as "our freedman" (6 anehedBepog
6 Auétepog) (Dem. 27.19), but there is no indication that Milyas was not still a slave when he was
operating the workshops.] Slave craftsmen employed in the construction trades are known to have
received wages in money; when not actually living in the master's quarters, these unfree laborers paid a
portion of their compensation to their masters. (See Randall 1953; Burford 1963.) Cf. the charcoal-burner
in Menander's Epitrepontes, a slave who lives outside the city with his wife and merely pays to his owner
a portion (4wogop&) of his earnings (see 1. 380). For slave enterprise in banking and the legal
adaptations permitting it, see Cohen 1992: 90-101.
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engaged in maritime activities - and for women with independent assets, especially when
formally judged to be "masters of themselves” (alTAg xupia)!s,

My two books cited by Todd (Ancient Athenian Maritime Courts and Athenian
Economy and Society) offer considerable-evidence of access to Athenian courts by non-
Athenians, including women and slaves, involved in business matters such as maritime
commerce and banking, and of the legal adaptations and mechanisms permitting this
access. Todd terms this evidence "plausible” but ultimately "unconvincing." He cites the
torture of slaves for evidentiary purposes as inherently incompatible with their
participation as parties and witnesses in litigation, objecting in particular to my
interpretation of Lysias 23 as showing that - like metics - slaves engaged in commerce
could be sued in the polemarch's court. But consider:

Lysias 23: The Case of Pankle6n

A remarkable item of evidence, a speech from the early fourth century (Lysias
23)16, confirms access to the polemarch's court for actions against slaves involved in
commercial pursuits. In answering a defendant's contention that a case could not be
brought before the polemarch because the defendant, Pankledn, was not an alien, but a
Plataian (and therefore a citizen of Athens)!7, a plaintiff insists that the action has been

I35 InDem. 59 we learn that Neaira had been found in an earlier case to be of free status and the
head of her own oikes. [Dem. 59.46: kai olitor évipevav abrd, Thv piv Gvlpwrov EAeuBépav elva
kol abTAv abTAc kupiav.] The ancient rubric of Dem. 59 itself is "Against Neaira"; the summary of
argument prepared in antiquity is explicit as to Neaira's direct status as defendant (kaTté TolTov ToV
vopov Enmi Néaipav fixer @edpvnoTos.] Neaira is repeatedly pointed-out as present in the courtroom(e.g.
§§ 14, 16, 17, 19, 22, 24, 32, 34, 40, 43, 47, 48, 62, 63). Yet so persistent is the assumption against
women's involvement in legal matters at Athens that the editor of the most recent edition of this speech
still insists that "women did not appear in Athenian courts, as witnesses, plaintiffs or defendants" (Carey
1992: 16)!

16 Concerning the substance of the claim underlying the litigation, no information has
survived. Even the date of the court presentation is uncertain. Lamb 1930 suggests shortly before 387
since Thebes and Plataia are portrayed as still hostile (§15). MacDowell has argued (1971) that the speech
was delivered in 4007399, the same year as Isokrates 18 which its speaker (§1) claims to be the first use
of a paragraphic plea against jurisdiction. The plea against jurisdiction in Lysias 23, however, is referred
to as an antigraphé (§5), rather than by the more familiar rubric of paragraphé, the term universally
employed in later usage. See Wolff 1966. Thus the speech - although often cited by scholars - is almost
always noted only in the context of the vast disputative literature concering pleas against jurisdiction,

17 For the grant of Athenian citizenship to the Plataians prior to 429, see Thucy. 3.55.3, 63.2,
68.5; 5.32.1; Dem. 59.104-106; Isok. 12.94. In the fourth century Plataians in Athens constituted a
recognizable minority community with its own known gathering places. Lysias 23.6: axpiféotata &v
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properly lodged in the polemarch's court. Pankledn, he claims, is not a citizen: the
Plataians do not acknowledge him as a member of their community; he is unknown in the
citizens' deme where he alleges membership; he has previously litigated as a defendant in
the polemarch's court!8, Indeed, the plaintiff continues, the defendant is actually a slave.
Nikomédés has proffered a deposition asserting that he is Pankledn's owner - and the
plaintiff himself has seen Pankledn being led off by Nikomédés (§§ 8-9). Even after
ample opportunity, Pankle6n was unable to find anyone, even a relative, who would
assert, in proper legal form, his allegedly free status. According to the plaintiff, the sole
issue concerning the defendant's status is the identity of his owner: a woman had openly
asserted, before a crowd which included a number of Pankledn's associates, her
ownership of Pankledn and had prevented Nikomédés from taking possession of him!9,
Indeed, the largest part of the plaintiff's speech (§§ 7-12) is devoted to elaborations on
the defendant's slave status, with the triumphant conclusion that the defendant has by his
own actions acknowledged his unfree status20,

The speaker's insistence upon the defendant's servitude presupposes the
admissibility of cases against slaves in the polemarch's court. Unless the polemarch's
court was actually open to participation by slaves, the plaintiff wonld never have argued -
in a speech seeking to maintain an action before the polemarch - that the defendant was a
slave2!! This conclusion is so compelling that the perceptive 19th-century scholar
Wilamowitz (1893: I1.368 ff.), writing long before the conceptualization of law as
discourse and the recognition of legal systems as mediators between social reality and
societal values, sought to avoid this ideologically-unacceptable conclusion by suggesting
that the plaintiff really had no interest in pursuing an action against the defendant! He was
instead merely trying to get the slave returned to Nikomédés (in Todd's more

épaoay pe muBscbon EABOVTR el ToV XAwpdv Tupbv Th Evn kal vég: TadTy yap T4 Auépa Tol
pNvog EkdoTou £keige ouliéyeaBar Tolg MaTarag.

18§56 MhaTaidv . .. ndvTeg dyvoolvTes TO Svopn attol. § 3: Aekeherdv . . . obbeig
fpaoke yiyvwokew alTov ... ETépag Bikag Tag pév gedyol Tag &' worixor mapa TH
moAepdpxey. § 13: v T dvTwpooia yap TAg Bikng fv abrd Ehaxsv ‘ApioTéBikog olTooi.
aupioBnTdv pn mpog Tov moAéuapyov elvai of Tag dixag SiepapTupAbn pA MaToiels elvar.

13 §10: yuvh) 8¢ paoxouon adTAg alTov elvan SobAov. dupioBnTolon TG Nikounbel, xai
olk #gn ¢aoev abTov Gyewv ... (§ 11) eic TouTo & BiaidTnTog AABov of Te MapdvTeg TovTw kai
adTdg oliTog, GoTe ¢BéAovTog pEv Tol NikopnBoug éBehodong B8 TAG yuvaikds dpiéval. € Tig f i
£AevBepiav TolTov (GpaipoiTo) A &yor pdokwy tauTol dollov elvor. TouTwy olbév mojoavTeg
dperdpevor QyovTo.

20 §12: €7 €ibog tauTdv Bvra Bodhov ESeicey dyyunTég kaTadTACAG MeEpi Tob ddpaTOS
aywvicacbon.

21 This is an example of the heuristic method sometimes termed "forensic attestation,” viz. the
confirmation of a general practice by a litigant's claim that presupposes such practice, even if we cannot
establish the truth or falsity of the litigant's claim, See Cohen 1990.
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sophisticated language, "to give Nikomedes the implicit backing of the court to recapture
him," n. 18)22. This explanation presents insurmountable difficulties:

1) although Lysias' brief procedural speech provides no information as to the
nature of the plaintiff's underlying claim (other than a reference to the defendant's
involvement in commercial activity in a fuller's shop), there is no suggestion, in the
speech or anywhere else in ancient testimonia, that the plaintiff has no interest in pursuing
the case whose continuation he is vigorously pressing in Lysias 23;

2) even if he were seeking to aid Nikomédés's claim to own Pankledn, his
presentation actually undermines that claim, by clonding title through the introduction of a
second claimant - a woman whose successful and personal invocation of legalistic
procedures in public confrontation (§ 10} is indicative of the roles sometimes assumed by
women in actual, not ideological, Athenian life; )

3) there is a direct contradiction between the plaintiff's assertion of defendant's
slavery, and the interests of a putative owner who would have been exposed to possible
liability for the plaintiff's claim, a consideration which would have inhibited his likely
collaboration with the plaintiff (although in desperation to avoid the plain implications of
this case, scholars have suggested a further - again unattested - "secret understanding”
between the plaintiff and Nikomédés).

Although Wilamowitz's theory is unsupported by ancient evidence, slave
responsibility for commercial wrong is compatible with independent testimonia. In
considering the possible bases for "friendship" between slave and master, Aristotle
explicitly recognized a slave's inherent capacity to participate in legal matters and
specifically to enter into contracts (synthékai)23. But contractual arrangements with slaves
would have meaning (because legally enforceable) only if slaves could be parties to
commercial litigation. A judicial grouping, for procedural purposes, of slave business
proprietors with metics would mirror the assimilation of slaves and metics encountered
elsewhere in Athenian practice (an association correctly noted by Todd)24. Thus a well-
known passage in the Constitution of the Athenians attributed to Xenophon complains of
the lack of societal control (akolasia) at Athens over metics and slaves. The setting is
judicial: Xenophon posits a possible juridical remedy, a law allowing one to strike "a

22 Todd is not the first to appeal to Wilamowitz's interpretation (see Gernet and Bizos 1967:
93-4, who do concede that “cette connivence n'apparait pas trop dans le discours™).

23 E.N.8.1L.7: fj pév olv dolhog. olk EoTi gudia mpog adTov. § &' dvBpwmog Bokel yap
elvai 1 Sikaiov mavTi dvBplimiy Tpdg MavTa Tov Buvdpsvov koivwviom vépou kai ouvBhrng
xai @hia 8, xab’ Boov GvBpwnog.

24 Todd, for example, justifies his brief treatment of metics' legal disabilities by noting his
extensive consideration of slaves' disqualifications: the position of metics can be inferred from certain
similarities in the "general pattern” denoting "the boundary between slavery and freedom (and) the division
between non-citizen and‘ citizen" (p.131).
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slave or a metic or a freedman," but notes a difficulty: one would often hit an Athenian
citizen by mistake - since in general appearance and dress, "slaves and metics" are
indistinguishable from citizens?3. He further asserts that frecdom of expression (iségoria)
likewise has been extended equally to slave and free, to metic and townsman26, This
comports with Athenian reality which placed much business activity in the hands of
slaves operating independent businesses and living apart from their masters. We should
not be amazed that the law here too made accommodation to reality.

Torture

Todd argues that access to Athenian courts by slaves as parties or witnesses is
incompatible with suggestions in forensic speeches that testimony by slaves might be
obtained only through torture?’, But:

(1) At Athens, the enormous variety of free statuses is paralleled by a similar
diversity of slave situations28. Public slaves working in the mines appear entirely devoid
of rights; enslaved civil servants occupied, in Todd's words, a "privileged position"
(p-130). Even if slaves working for a bank proprietor-master or for a ship-owner could
testify only through torture, slaves who were bank proprietors or ship-owners might still
enjoy direct access to the courts - as substantial surviving evidence shows they actually
did in matters relating to their business activities.

(2) Despite much rhetorical posturing, no slave ever gave testimony under torture at
Athens in private disputes2®. Granting slave businessmen the right to participate in
commercial litigation did not therefore violate any actual established evidentiary

25 1.10: Tav Sovdwy &' ab kai Tév peToikwy mheioTn toTiv 'ABAvnotv drolagia . . . &
vopog fiv Tov Sollov Und Tol EAeubépou TumrTeoBal i TOv péTokov f Tov areAetBepov, moAAdkig
8v oinBeic elvan Toév "ABnvaiov SolAov tmdTafev Gv: éoBATa Te yap oldév BerTiwv & BAuog
auTobh fj of SolAol xai oi pEToikor kai Ta €idn oudiv BedTioug eioiv.

2% 1.12: i ToUT olv lonyopiav kai Sovloig Mpog Tobg #Aeubépoug émoincapEy - kai
TOIg METOIKOIG TIpdS Tolg daTols,.

27 For Todd, torture virtually defines servile status: "slaves could only give evidence under
torture; torture could never be applied to citizens"; even a public slave occupying a "privileged position"
was sometimes subject to flogging, a reminder that "he is not a citizen official but a civil servant"
(pp.130).

28 According to the standard text, Slavery in Ancient Greece, "contemporary historians and
anthropologists are no more successful than the ancient authors in providing a clear and precise definition
of slavery." Garlan 1988: 24.

29 Thiir 1977 has definitively established the fictitious nature of this forensic jousting. Todd
1990a; 33-34 summarizes: "on forty-two occasions in the orators we find the challenge, either 'torture my
slaves for evidence' or 'let me torture yours'. Forty times this challenge was flatly rejected; twice (Isoc.
17.15-16, Dem. 37.42) it was accepted but not carried through.”
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procedures. To the contrary, enslaved businessmen functioned independently only under
agreement with their masters; their presence in court in business litigation would be a
natural result of their masters' underlying consent. Similarly slave absence as witnesses
in other matters resulted only from their masters' refusal to permit their torture. Control
of both results by private owners, rather than by the state, reflected the fact that at Athens
the slave/master relationship was essentially private30. The dikastéria were essentially
public. Where public met private, where the market economy of reality conflicted with the
social values of theoretical ethos, the discourse of Athenian law was being written.
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Douglas M. MacDowell (Glasgow)

The case of the Rude Soldier (Lysias 9)

The ninth speech attributed to Lysias is written for delivery by the defendant in a
case of &moy pagn, in which he is being prosecuted for failure to pay a fine imposed on
him some time earlier. A sentence in section 5 has been rightly interpreted by editors as
meaning that his name is Polyainos; the names of the prosecutors, referred to in the
plural, are not given. The date of the speech is not known; if the attribution to Lysias is
correct, that would put it either at the very end of the fifth century B.C. or in the first
twenty years of the fourth, and the references to military campaigns have prompted the
suggestion that it belongs to the period of the Corinthian Warl.

According to Polyainos' narrative, the affair began some time before: mpdTepov is
the manuscript reading in section 4. Reiske emended it to nponépuaty, 'the year before
last'; this is generally accepted and may be correct, but is not certain2, Polyainos arrived
in Athens after being away on military service, and within two months he was 'listed as a
soldier', in other words called up for further service. He made a complaint to the
strategos but obtained no satisfaction; so far from it that subsequently a fine was imposed
on him for abuse or slander of a magistrate. He claims that the imposition of the fine was
illegal, and that it was subsequently cancelled by the tamiai; yet now he is being
prosecuted for failure to pay it.

Several questions arise, both about the facts and about the legal procedures. Not all
of them can be answered with certainty, but I should like to suggest some answers which
seem to me to be more or less probable.

1 Cf. F. Blass Die attische Beredsamkeit 1 (3rd edition 1887) 597-8. Nineteenth-century
work on the speech is fully discussed by O.R. Pabst De orationis 4mép Tol oTpaTiOTOU quae inter
Lysiacas tradita est causa, authentia, integritate (1890).

2 The emendation is supported by the length of time which had to elapse between the
imposition of a fine and the initiation of the action of &rnoypagd: see part 5 of this article.




154 Douglas M. MacDowell
1. Who was Polyainos ?

Polyainos says that, after his application to the strategos was rebuffed, 'T was at a
loss, and I consulted one of the citizens about what I should do'(5). It seems strange for
a citizen to say 'I consulted one of the citizens', as if he were not a citizen himself; and at
first sight one might wonder whether Polyainos was not a citizen but a metic, for metics
too were liable to military service in Athens. But no; he is definitely a citizen. The
reference a few lines later to 'some of the citizens' (7) is clearly intended to include
himself. And yet he hardly seems to be at home in Athens. Later in the speech he relates
how, some time earlier, he had made himself a friend of Sostratos 'because I knew that
he had done remarkable service to the city' (13). He goes on to speak of Sostratos'
power and influence (14). If Sostratos was distinguished and powerful, surely everyone
in Athens knew that, and it is curious that Polyainos finds it appropriate to point out that
he knew it too. At the end of the speech he says that essentially this trial is about his
citizenship: if he is acquitted, he will remain in Athens, but 'if I were wrongly convicted,
I'should run off. For what hope ought to encourage me to share your citizenship, or what
should be my purpose in doing so, when I am aware of the zeal of my opponents and do
not know where I should obtain any justice?' (21). Is his attachment to Athens so weak
that he is ready to leave it for ever if he has to pay a small fine?

I suggest that Polyainos was not a native Athenian, but had only recently obtained
Athenian citizenship and come to live there. How can he have done that? Possibly
because he had individually done Athens some distinguished service and been rewarded
with a grant of citizenship; more probably because he had been included in some wider
grant. The most obvious occasion was in 406, when Athenian citizenship was offered to
all who volunteered to serve in the navy at the battle of Arginousai3, Polyainos may have
come from some remote part of the Greek world and have made his way as a mercenary
soldier; he would then naturally jump at the chance of becoming a citizen of one of the
greatest Greek cities in 406, but would be ready enough to abandon it if it turned out not
to be to his liking, and go off to seek his fortune elsewhere once again. There were many
Greek mercenary soldiers around this time, including some Athenian citizens; we
remember that Xenophon, for example, served in Asia Minor, first under Kyros and later
under Agesilaos. I notice that Polyainos, though he claims to have been away on a
campaign (4 éoTpaTeupévog einv), does not say that he was fighting for Athens. If he
had actually been serving in some other army, not in the Athenian one, that may explain

3 Ar. Frogs 6934 (cf. 33-4, 191), Hellanikos FGrHist 323a F25.
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why he was not regarded by the Athenian authorities as being exempted by recent service
from liability to call-up for the Athenian army.

2. The legal powers of the strategos

To make his objection to being called up again for military service so soon,
Polyainos went to ‘the strategos' (4). A passage in another speech of Lysias (14.6)
confirms that the strategoi had the responsibility for producing lists of men who were to
serve in a particular campaign. That passage mentions listing by ‘the strategoi' in the
plural, but Polyainos speaks of 'the strategos’ in the singular, implying that one
strategos, not all ten, was concerned here. The obvious explanation of this singular is that
each strategos was responsible for the call-up of men from one of the ten phylai, and
Polyainos means by 'the strategos' the one who had issued the list for his phyle.

In issuing the list for call-up, the strategos would want to get the best soldiers he
could?, but he had to conform to certain laws or guidelines. Certain categories of men
were legally exempt from service, for example members of a chorus for a forthcoming
festival3. Polyainos refers to an oath to list men who were acTpaTeuTol (15); so this
must also have been a legal requirement. The definition of &oTpéTeuTor is not clear. I
should guess that it means men who have not served in the present year; the rule may
have been that men who had already served on a campaign in the present year should not
be called up a second time as long as there were others who had not yet served this year.
But provided they did not infringe any legal requirements, the strategoi presumably had
some discretion about the inclusion of names in their listsS. So in the case of Polyainos,
even if it is true that his service earlier in the year was not in the Athenian army, the
strategos could have omitted him from the list if he had thought fit to do so. But in fact
the application was refused, and they” said 'Polyainos has been in Athens just as long as
Kallikrates' (5). I take that to mean that Kallikrates was another man who had returned to
Athens within the last two months after service abroad and had not been excusec service

in the Athenian army on that account.

4 Cf. A. Andrewes in Classical Contributions: Studies in honour of M.F. McGregor (ed.
G.S. Shrimpton and D.J. McCargar, 1981) 1-3.

5 Cf. D.M. MacDowell in Symposion 1982 (1989) 70-2.

6 Cf. M. Bizos in the Bud€ edition, Lysias : Discours 1 (1924) 131:"le choix des strat2ges . .
était parfois arbitraire et donnait lieu & des contestations'. He compares Ar. Knights 1369-71, Peace
1179-81.

7 The shift from singular to plural is considered in the next part of this article.
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After failing to obtain satisfaction from the strategos, Polyainos went to consult
‘one of the citizens' and was told that they were threatening to put him under arrest (5
&noeiv). This threat was not actually carried out, but we naturally wonder whether the
strategoi did in fact have the power to imprison someone without trial. The main evidence
for this is in Arist. Ath. Pol. 61.2, where we read that the strategoi have authority,
whenever they are in command, to imprison Tév &TakTolvTa. This is usually taken to
mean a man who disobeys orders while on active service. The only other known case
certainly falls within that definition: when Apollodoros was a trierarch, he was afraid of
being put under arrest by the strategos Timomakhos at Thasos for disobedience to an
order (Dem. 50.51). However, &toaxTdv does not necessarily mean disobedience while
actually on active service: Demosthenes in the Third Olynthiac uses the same word for
men who do not perform military service at all (Dem. 3.11). So the power of the strategoi
to arrest Tov  &TakTolvTa may well have included power to arrest a man who failed to
attend for service when called up for it. Probably the reason why the threat was not
carried out against Polyainos was that, having failed to gain exemption, he did report for
duty on the required day after all.

But before then there was another development. The conversation in which
Polyainos was told that he was threatened with arrest took place at Philios' bank (5). No
doubt Polyainos then expressed his thoughts; and my article would probably have been
more entertaining if I were able to tell you what names he called the strategos.
Unfortunately those were not recorded; but someone reported that he had been uttering
abuse, and the consequence was that a fine was imposed on him. The law under which
this was done was the law which Polyainos calls on the clerk to read out in section 8. Its
full text is not preserved there, but evidently it forbade anyone to abuse an official év
ouvedpiw. Polyainos treats ouvébpiov as synonymous with dpyeiov, and I take it to
mean a public building in which the official sits for the performance of his official
functions. Polyainos maintains that he never entered this building. Presumably his
approach to the strategos was made in some other place, perhaps in the street or the
Apora; and the abuse which was complained of (he never denies that he did use abusive
language) was uttered at Philios' bank. If his account is true, it does seem that the
strategoi were not legally entitled to fine him, and this is the strongest point in his
defence.

The amount of the fine is not stated, but there are good reasons to believe that a fine
imposed by any Athenian official on his own authority could not exceed 50 drachmas8;

8 Cf. DM, MacDowell The Law in Classical Athens (1978) 235-7.
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$0 we may assume that the fine imposed on Polyainos was not more than that. If the
strategoi had considered that a severer penalty was required, they would have had to take
the case to trial before a jury. At a later date there was in fact a law specifying a severer
penalty for this offence: Demosthenes in the speech Against Meidias mentions a law
specifying permanent disfranchisement as the penalty for assaulting or abusing an official
when acting in his official capacity (Dem. 21.32-3). That is half a century later; perhaps
that law had replaced the one quoted by Polyainos. But even if it was already in force at
the earlier date, the penalty of disfranchisement could have been imposed only at a trial by
jury, not by the strategoi themselves.

3. Who acted with or for the strategos ?

One of the most puzzling features of the narrative is its use of plural verbs without a
clearly identified subject. In section 4 Polyainos goes to the strategos, who is clearly
singular. He is treated rudely (mponnAaxiléuevoc), but we are not told exactly by
whom, and then in the next sentence he hears that 'they’ are threatening him with arrest,
but &reidoiev has no expressed subject. A plural subject appears at the beginning of
section 6, of 8¢ peT& KTnoikAéoug Tol &pyovTog, and it is those men who impose the
fine and report it to the tamiai; they do this because of enmity towards Polyainos (7 8i1&
Tag £xOpag. 10 €x0pa. 13 TAg #xBpac. ete.) and are his prosecutors in the present
case.

The phrase oi & pet& KTnowAéoug Tol &pyovTog is difficult. At one time it
was thought to mean that Ktesikles was the arkhon eponymos. The only year in the
fourth century when a man of that name was arkhon eponymos is 334/3; so the
conclusion was drawn that the speech was written shortly after that date, which of course
would eliminate the possibility that Lysias was its author®. But later it was realized that
the word &pxwv can be used of the holder of any office, and everyone now agrees that
Ktesikles was the strategos already mentioned; Polyainos just uses &pywv as an
alternative word to oTpaTnydg, in much the same way as he uses dpxeiov as an
alternative to cuveSpiov,

But that still does not resolve the difficulty of the phrase. It has usually been
assumed that 'the men with Ktesikles the arkhon' is a way of saying 'Ktesikles and his
colleagues' and means the ten strategoi. But that has the strange consequence that the
strategoi are the enemies of Polyainos, who not only imposed the fine but are now

2 Cf. J.H. Lipsius Das attische Recht und Rechtsverfahren (1905-15) 299 n.2.
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prosecuting him in the present case. I do not find it credible that the ten men who
happened to have been elected as strategoi in the same year would remain a coherent
group taking joint action long after their year of office had ended, and I think that a
different interpretation is easier. We can take oi as the pronominal use of the definite
article, very common with &€, and translate 'but they, together with Ktesikles the
arkhon',

In defence of this interpretation, I should like to consider for a moment how the
listing of men for call-up may have been done. Each phyle must have had over a
thousand men who were of an age to be liable for military service. Their names were
presumably kept on lists, probably a separate list for each deme!0, perhaps on papyrus
rolls but more probably on whitened boards. There was no electronic computer to pick
out those who had served least recently and were not exempt from service for some
reason in the present year; thus it was a considerable task to make out each call-up list,
and we cannot suppose that each strategos did it on his own. He must have had a staff to
do this on his behalf. We know that many Athenian magistrates had a ypoppaTeis or
secretary, often assisted by a cuyypappaTeug, associate secretary, and by one or more
UTToy pappaTeic, under-secretaries! 1. Demosthenes derides Aiskhines and his brother for
holding such positions: 'they earned money as under-secretaries and servants to all the
arkhai, and eventually they were elected by you as secretaries and were maintained for
two years in the Tholos' (Dem. 19.249). Even if we do not take ’.all the arkhai' quite
literally, the strategoi were among the most important arkhai and must surely have been
provided with secretarial staff12,

So what will have happened when Polyainos approached Ktesikles the strategos to
complain about the inclusion of his name in the call-up list? It is very unlikely that
Ktesikles himself checked the list in detail. He will have referred the complaint to the
secretarial staff. They will have been the people who rudely dismissed his complaint and
said he would be liable to arrest if he did not attend for service on the required date. Then
they heard that Polyainos was using abuse, and so 'they, together with Ktesikles the
arkhon,’ imposed a fine. Only the strategos had authority to impose a fine, so this had to
be done with his approval and in his name, rather as modern civil servants send letters

10 The view that there was a single register of all citizens required to serve as hoplites should
be rejected. Cf. M.H. Hansen Demography and Democracy (1986) 83-9.

1l Cf. M. Brillant Les secrétaires athéniens (Bibliothtque de I'Ecole des Hautes Etudes 191,
1911) xiii-xv.

12 Arist. Ath, Pol. 31.2 mentions a provision for a secretary of the strategoi under the
oligarchy in 411, and IG 22 545.17 mentions one in the late fourth century.
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and take decisions with the minister's authority. But really all the business was done by
the staff, perhaps by two or three men; they are the men whom Polyainos regards as his
enemies, and who are prosecuting him in the case for which the speech has been written.

In further support of this interpretation I should like to draw your attention to
section 11. There Polyainos says of his opponents: 'They themselves were aware that
they were in the wrong; for they neither underwent euthynai, nor went to court and got
their actions validated by a vote.' The second of those alternatives presents no problem:
the officials could have prosecuted Polyainos before a jury!3, and would have had to do
so if they had wanted to impose a penalty beyond a fine of 50 drachmas: the fact that they
did not go to a jury implies, as I have already said, that the fine was not greater than that,
But what are we to make of the comment about euthynai ? Strategoi were required to
undergo euthynai at the end of their year of office. There must have been a few
exceptions: if 2 man had been re-clected strategos for the next year and was actually
abroad conducting a campaign when the year ended at midsumpmer, presumably his
euthynai were postponed until he returned to Athens. But it is not credible that on the
present occasion this had happened to the entire board of ten strategoi. Most of them, if
not all, must have undergone euthynai ; therefore the subject of this sentence cannot be
the board of strategoi.

An attempt has been made by several editors!4 to get round this difficulty by saying
that the strategoi did undergo euthynai but omitted this fine from their accounts. But that
explanation must be rejected, for two reasons. First, it is not what the text says; the text
says "They did not undergo euthynai . Secondly, that is not how euthynai worked. We
know from Arist. Ath. Pol. 48.4-5 and 54.2 that euthynai had two parts. In the first
part, often called Aéyoc, magistrates submitted accounts of money which they had
received; this would include any fines that were paid to them directly, but obviously
would not include a fine which had not been paid. But an accusation that magistrates had
acted improperly in imposing a fine would belong not in the Adyoc but in the second part
of the procedure, called e56uva in a stricter sense. In this, the officials called euthynoi
sat in the Agora to receive complaints about the actions of magistrates whose term of
office had ended. The initiative then was left to anyone wishing to make a complaint. The

13 R.J. Bonner and G, Smith The Administration of Justice from Homer to Aristotle 1 (1930)
280 say that Polyainos ‘clearly implies that the generals were under some obligation to bring the matter
into court'. That is not a correct reading of the Greek text, which implies only that they could have
brought it into court, but were afraid that if they did so the jury would decide against them.
‘ 14 See the notes ad loc. in the editions of Lysias by E.S. Shuckburgh (1882), L. Gernet and M.
Bizos (Budé, 1924), and W.R.M. Lamb (Loeb, 1930).
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ex-magistrates did not make a list of all their actions, so that the possibility that they
omitted a particular action from the list did not arise.

But if the subject of section 11 is not the strategoi but the secretaries of a strategos,
the difficulty disappears. It seems that secretaries might remain in office for several years
and undergo euthynai only when they finally demitted it. The evidence on these points is
scanty, but I think it is sufficient. The best example of a secretary continuing in office is
Antikles, who was ouyypapuaTedg of the epistatai of the Parthenon for seven years
and then ypappaTeds for the next four years, between 443 and 43215, For the euthynai
of secretaries there seems to be no attested example, but it is most probable that they were
in the same position as Nikomakhos, the inscriber of the laws in Lysias 30.
Nikomakhos' title was &varypaegeig rather than ypauaTeds, but the functions of these
posts must have been at a similar level, It is clear that Nikomakhos held the office for
several years without undergoing euthynai , but was expected to do so when he demitted
it; a sentence of which the interpretation is disputed says either that he did undergo
euthynai then or that his euthynai were prevented by the oligarchic revolution in 40416,
So the easiest explanation of Polyainos' remark in section 11 is that the subject is a
YpaupaTeus and a ouy ypapuaTeds who had held those positions for two or three years
and would not be required to undergo euthynai until they vacated them.

151G 13 436-51, lines 115, 171, 240, 287, 312, 344, 366, 370, 411. In IG 13 269-70 we
see that Satyros was ouyypappaTed of the hellenotamiai for two consecutive years. Cf, U, Kahrstedt
Studien zum &ffentlichen Recht Athens 2: Untersuchungen zur Magistratur in Athen (1936) 138. A
different rule seems to have applied to a UnoypoppaTeds, who could not serve the same &pyd twice
(Lys. 30.29). However, it is not clear why a imoypappoTeug should be placed under such a restriction
if a ypoppaTelg or ouyypoppaTeds was not. Brillant Les secrétaires athéniens xv-xvii, perhaps
rightly, prefers the view that there was no fundamental distinction between a ypappaTedc and a
UnoypappaTeds but that the law forbidding iteration was not always applied strictly.

16 Lys. 30.3. For a recent consideration of this disputed point see P.J, Rhodes JHS 111 (1991)
89.
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4. The legal position and powers of the tamiai

At the end of section 6 the secretary and the associate secretary, if I am right in so
identifying them, recorded on a white board or tablet the fine imposed on Polyainos and
delivered it to the tamiai. What tamiai were these? Editors generally assume that they were
the treasurers of Athena, who kept the sacred treasury!?. But that seems strange. Why
should a fine for abusing a strategos be payable to the sacred treasury? Surely it would be
payable to the public treasury (16 8nuoeiov), and the officials responsible for collecting
sums due to that treasury were the apodektai and the praktores, of whom the praktores
seem to have been the ones who collected fines. Thus Andokides, in discussing the
decree of Patrokleides, refers to 'those owing money to the 8nuéoiov, including 'all who
incurred fines' (And. 1.73); the decree itself refers to public debtors as 'those registered
with the praktores or the tamiai of the goddess and of the other gods' (And. 1.77). The
distinction comes out more clearly in the law forbidding the digging up of olive trees,
quoted in the Demosthenic speech Against Makartatos. Olive trees were in some sense
sacred to Athena, so that this offence was both sacred and secular. Anyone guilty of it is
to pay 100 drachmas to the &nudaiov for each tree, and one-tenth of this is to belong to
the goddess. The magistrates in charge of the trial are to register with the praktores what
is due to the 8nudaiov, and with the tamiai of the goddess what is due to the goddess!8,
So the fine imposed on Polyainos must have been payable to the praktores, not to the
treasurers of Athenal?. But there is no real difficulty here, because Tapiac is a general
word for a treasurer or steward, not restricted to sacred treasurers20, Just as Polyainos
uses Gpywy as a general term applicable to a strategos, so he uses Tapion as a general
term for financial officials, and the ones that he means here must actually be the
praktores2!.

17" See the notes ad loc. in the editions by Shuckburgh and Lamb, and p. 131 of the edition by
Gernet and Bizos.

18 Dem, 43.71. The clause 8 8¢ T 8¢ yiyveTa is a conjecture by Reiske, but it is generally
accepted and seems certain to be correct.

19 Bizos in the Budé edition (p.132) supposes that the praktores had to pass on the names of
debtors to the tamiai of Athena at a later date. But there is no evidence for that hypothesis, as he concedes
(p-132 n4).

20 Even a private household can have a Tapiag: cf. Ar, Wasps 613.

21 The records of debts owed to the Bnuéaiov were kept on the Akropolis (Dem. 58.48,
Harpokration ¥ 1). If the praktores and the tamiai of Athena had adjacent offices there, it may have
seemed to a layman like Polyainos to be unnecessary to distinguish them.
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In section 7, when the record of the fine imposed on Polyainos was delivered to the
praktores, they were reluctant to accept it. They examined the ground of the accusation,
calling up (according to recent editors) Tolg napadévrag THv ypoenv, which may
mean those who delivered the record of the fine?2. Actually this is another conjecture by
Reiske; the transmitted text is Tolg TapdvTag kol TAv ypagdy, which I should
interpret as meaning those who were present when Polyainos abused the strategos, and
the written charge against him; the praktores checked what he was accused of, and heard
from witnesses of the offence. If the transmitted text is correct, it implies that the
praktores came very close to holding a trial of Polyainos themselves. They cannot in fact
have had legal authority to act as a court of appeal. But Polyainos does go on to say that
they heard 'what had happened' (16 yeyevnuévov), which implies some inquiry into the
facts of the case, not merely into the legal procedure. I think it is possible that the
praktores did have some informal conversation with some men who had been at Philios'
bank on the day in question, and I should hesitate to accept Reiske's emendation here.

Next the praktores tried to persuade the secretaries to withdraw the fine, perhaps in
the hope of avoiding further argument and dispute; failing in this, they proceeded
formally to declare the fine invalid. How were they able to overrule a verdict which had
the authority of a strategos? Polyainos points out (7 and 12) that they were liable to
euthynai and punishment if they acted wrongly, and that is undoubtedly true. They must
have had some plausible reason for ruling the fine invalid. It is unlikely that this was a
reason not mentioned in the speech, because Polyainos would naturally have taken care to
mention every possible reason for regarding the fine as invalid?3. So it was probably the
reason which he does mention, that his abuse of the strategos was not uttered év T
ouvedpiw. This may well be the very point which the praktores took care to check by
questioning witnesses; and they will then have said to the secretaries "We cannot register
the strategos’ fine because it has not been imposed in accordance with the law',

I conclude that the praktores did not have authority to act as a court of appeal, but
did have the duty to check that any fine which they were called on to register had been
imposed legally. In the present case they seem to have interpreted that as meaning that
they should check whether the offender had actually infringed the law. The prosecutors in

22 For this interpretation of ypae# cf. Lipsius Das attische Recht 263 n.1.

23 This is the reason why I do not adopt the suggestion of R.J. Bonner and G. Smith The
Administration of Justice from Homer to Aristotle 2 (1938) 245-6, that the reason why the fine was
invalid was that its amount 'was beyond the competence of the magistrate and required court action to
confirm it'. They concede that Polyainos 'nowhere explicitly mentions this feature of the case', and I do
not agree that he implies it in section 11; see note 13 above,
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their speeches, which of course we do not have, may well have argued that that was an
over-zealous interpretation by the praktores.

5. The present prosecution

When the praktores refused to register the fine, Polyainos probably thought that
was the end of the matter and did not pay it. A fine had to be paid by the ninth prytany; if
it was not paid by then, the amount was doubled and the offender's property became
open to confiscation under the procedure called amoypagA24. That time has now passed,
and so the secretaries of the strategos have raised this action. The procedure of
4moypagr is known from other sources, and since Lysias 9 adds nothing substantial to
our knowledge of it I shall not discuss it in detail?5, It was essentially a proposal that
property belonging to the accused man should be confiscated to pay off a debt owed by
him to the state. It was a public action which could be initiated by anyone who wished (&
BouAduevoc), and it was one of the types of action in which a successful prosecutor
received a reward, as an incentive to bring offenders to justice. The amount of the reward
is stated in only one text, Demosthenes 53.2, where it appears as T& Tpia pépn, three-
quarters of the amount recovered by the state. This should probably be emended to T&
TpiTa uépn, one-third26.

However, in the case of Polyainos I have suggested that the amount of the fine was
no more than 50 drachmas. If it was more than a year overdue, it must have been
doubled, making 100 drachmas27; but even so the reward for the prosecutors in the
apographe, if they won the case, whether it was three-quarters or one-third, would not
amount to a very large sum and would not be a strong incentive to prosecute. Polyainos
does not in fact mention it at all in his speech. He attributes the prosecution to a different
motive: personal enmity between himself and the prosecutors. His story is that it was
because of this enmity that the secretaries of the strategos listed him for military service
out of turn, then imposed a fine on him, and are now following that up by prosecuting

24 And. 1.73, Dem. 59.7.

25 Cf. AR.W. Harrison The Law of Athens 2 (1971) 211-17, D.M. MacDowell The Law in
Classical Athens (1978) 166, R. Osborne JHS 105 (1985) 44-7.

26 Cf. D.M. Lewis in Ancient Society and Institutions: studies presented to V. Ehrenberg
(ed.E. Badian, 1966) 191 n.67. The emendation is supported by Osborne loc. cit. and by P.C. Millett
Lending and Borrowing in Ancient Athens (1991) 265 n.2.

27 For the doubling of an overdue fine see And. 1.73.
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him for non-payment of the fine. They are bringing this prosecution presumably in their
! own personal capacity, but their earlier acts were done in the name of the strategos.
I Polyainos does not explain the origin of this hostility, and we cannot check the
: truthfulness of his narrative. But there is no obvious reason why it should not be true,
| and presumably he at least thought that it was plausible enough to convince a jury. As is
il often the case with Athenian speeches, we cannot say for certain that these things did
happen, but we can say more confidently that such things could have happened. Thus, if
my interpretation is correct, the text shows how it was possible for secretaries to have
considerable power over administration and legal procedures. This speech is an attack on
i the improper exercise of bureaucracy.

‘!l
i




Martin Dreher (Konstanz)

Diskussionsbeitrag zum Referat von
Douglas M. MacDowell

Vorweg mochte ich sagen, daB ich es fiir sehr begriilBenswert halte, wenn Prof.
MacDowell die neunte Rede des Lysias-Corpus eciner genaueren Untersuchung
unterzieht. Dieser Text hat nicht nur wegen seiner Kiirze und fehlenden Anspielungen auf
die "groBe" Geschichte wenig Beachtung bei den modemen Historikern gefunden,
sondern ist auch von den Rechtshistorikern noch nicht gentigend ausgewertet worden,
wie nicht zuletzt die Ausfithrungen MacDowells zeigen. Seine Ergebnisse sind daher in
historischer Hinsicht aufschluBreich, bieten Erkenntnisse iiber die athenische
Verwaltungspraxis und verbessern unser Verstiindnis der prozeBrechtlichen Abldufe im
athenischen Recht. Die nun folgenden Einwinde und Erginzungen dndern nichts an
meiner weitgehenden Znstimmung zu MacDowells SchluBfolgerungen.

zu 1. Was die Person des Polyainos betrifft, so geht MacDowell meines Erachtens
zu weit, in ihm einen athenischen Neubiirger zu sehen.

a) Den Hinweis des Sprechers auf Sostratos halte ich im Zusammenhang der Rede
nicht fiir tiberfliissig; er erklirt sich vielmehr daraus, daB Polyainos den Richtern
plausibel machen will, aus welchem Motiv heraus seine Gegner ihn verklagten.

b) Im Falle eines ProzeBverlustes wiirde Polyainos Athen nicht nur wegen einer
kleinen GeldbuBe verlassen, wie MacDowell sagt und das als Geringschitzung des
Biirgerrechts interpretiert; es ging in dem ProzeB um mehr als um die verdoppelten
maximal 50, also 100 Drachmen, mindestens um viel Prestige und um den Stolz eines
Biirgers, der sich im Recht fiihlte. Eine Verurteilung hitte den Sprecher zum
Staatsschuldner und damit zum atimos erklért!; mit seiner angedrohten Konsequenz,
Athen zu verlassen, will er gerade zeigen, wie viel ihm das Biirgerrecht bedeutet. Auch
wenn das nur ein rhetorisches Mittel sein sollte, setzt es doch Glaubwiirdigkeit bei den

Zuhorern voraus.

1 Vgl. Andok. 1, 73; A. R. W. Harrison, The Law of Athens II (1971) 173ff. Anders F.
Blass, Die Attische Beredsamkeit I? (1887) 597.
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¢) Der Text enthilt auch einen positiven Hinweis darauf, daB Polyainos von Geburt
an athenischer Biirger war. Wenn dieser sagt (§ 14), er sei zu Lebzeiten des Sostratos
wegen seines Alters (vayxn &i& TAv AMikiav) notwendigerweise dffentlich inaktiv
gewesen und habe seine Gegner nicht gerichtlich verfolgt, dann mu8 er schon die Zeit
vor seiner Volljahrigkeit in Athen verbracht haben. Und er muB Athener gewesen sein,
sonst hitte er wohl nicht nur seine Minderj4hrigkeit als Grund fiir seine Zuriickhaltun I
genannt. Umgekehrt hitte Polyainos die Verleihung des athenischen Biirgerrechts und
seine vorausgegangenen Verdienste, wenn MacDowells Annahme zutriife, in seiner Rede
sicher erwihnt, um damit die Richter zu beeindrucken, Mit Sostratos, der zun jener Zeit
schon groBen &ffentlichen EinfluB hatte und daher offensichtlich viel dlter war, verband
ihn daher wohl eine homoerotische Beziehung?2,

zu 3. Der Identifizierung der Kliger mit den Mitarbeitern, wie man heute sagen
wiirde, des "Strategenbiiros” schlieBe ich mich, obwohl die Idee sehr reizvoll ist,
aufgrund folgender Argumente nicht an. ’

a) Im Zusammenhang des Textes ist MacDowells Interpretation von of 8¢ peTé
KTnoikhéoug weniger iiberzeugend, weil o 5¢ in seiner Version keinen AnschluB an
vorher genannte Personen hat. Fiir den so eingefilhrten Personenkreis ist es
niherliegend, darunter Ktesikles und seine Mit-Amtstriiger zu verstehen.

b) Die von MacDowell ins Auge gefaBten Grammateus und Hypogrammateus sind
in allen herangezogenen Parallelen nur Amtskollegien insgesamt, nicht einzelnen
Amitstriigern eines Kollegiums zngeordnet.

b) MacDowells Argument gegen das Strategenkollegium lautet, daB nicht alle zehn
Strategen gleichzeitig ein Interesse an der Klage gehabt und nicht alle die Euthynai
unterlassen hitten. Dieser Einwand entfillt, wenn wir die Formulierung nicht auf aile
Strategen beziehen, sondern nur auf wenige, vielleicht zwei oder drei, mit denen
Ktesikles befreundet war, oder die er als Mitkliger gewinnen konnte.

c) Schon die Formulierung map& Tév vépov {nuikdoar Afiwcav (§ 6), noch
eindeutiger aber opdoavTes pév olv Tolg GoTpaTeiTous kaTahéev (§ 15) macht
klar, daB mehrere entscheidungsbefugte Amtstréiger handelten. Das kéinnen nach meiner
Ansicht die untergeordneten Chargen Grammateus und Hypogrammateus nicht gewesen
sein.

d) MacDowells Ausfiihrungen zeigen, und auch das ist wichtig, daB wir Sekretire
der Strategen annehmen miissen, aber nicht, daB sie hier als Kliger auftraten, Einige
Handlungen lieBen die Strategen zweifellos durch ihre Sekretire ausfiihren, wie zum

2 Blass, a, a. 0. ¢pddpevoc.
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Beispiel die physische Ubergabe der Schuldnertafel, aber fiir alles, und insbesondere fiir
die aktuelle Klage, waren sie wohl persénlich verantwortlich.

zu 4. MacDowells Identifizierung der Tamiai mit den Praktores ist gut begriindet,
und ich sehe keine iiberzeugende Alternative dazu. Gleichwohl fillt es schwer zu
glauben, daB ein eher untergeordnetes Gremium von Amtstrigern, das in der
aristotelischen Athenaion politeia nicht einmal Erwihnung findet, sich die Annullierung
eines Strategenbeschlusses anmaBt und Polyainos sich mehrfach anf die Autoritit dieses
Gremiums beruft. Auch wenn die Praktores wirklich in diesem Fall so gehandelt haben,
halte ich es fiir undenkbar, daB sie regelmiBig die Entscheidungen von Magistraten
gerichtsformig iiberpriift haben — &xupov THv {Auiav § kpivay ist die Formulierung im
Falle des Polyainos.

Deas ist tibrigens nicht deckungsgleich mit MacDowells Paraphrase, die Praktores
hiitten die Registrierung des Polyainos abgelehns. Vielmehr erfolgte zunidchst die
Ubergabe der geweiBten Tafel (§ 6), und anschlieBend nahmen die Tamiai ihre
Untersuchung vor. Vielleicht haben sie dann, ohne daB das ausdriicklich gesagt wird,
den Namen des Polyainos gel6scht3; das hiitte ihnen bei ihren Euthynai eine Klage
einbringen kénnen, wie § 7 andeutet4, und zwar eine Ypogn &ypagiou, wie wir aus
anderen Quellen wissen3, Es bleibt aber unklar, ob Polyainos weiterhin registriert war,
eventuell mit einem Vermerk der Praktores, oder nicht®.

Zum SchluB, nachdem ich mit den iibrigen SchluBfolgerungen MacDowells
einverstanden bin, méchte ich noch auf eine Stelle aufmerksam machen, die von
MacDowell nicht kommentiert wurde.

In § 15, nachdem er sich noch einmal dariiber beklagt hat, daB ihn seine Gegner
gesetzeswidrig als Dienstpflichtigen nominiert hitten, fiihrt der Sprecher fort: mpoteoay
8¢ T® mAABe BouAeloooBor mepi Tol owuaToc. Es scheint sich hier um eine Klage
zu handeln, die anscheinend noch nicht richtig erklirt worden ist. Mehrere Herausgeber
scheinen sie mit dem ProzeB der Rede gleichzusetzen, vielleicht weil beide die Atimie zur

So Blass, a. a. O.

4 Tév map' Ypdv kivBuvov UmeoTdvTec,

5 Ath. pol. 59,3 mit Dem. 58, 51-52; vgl. P. J. Rhodes, A Commentary on the Aristotelian
Athenaion Politeia (1981), ad loc.; J. H. Lipsius, Das attische Recht und Rechtsverfahren (1905-1915)
410-412.

‘ 6 Die gegenwiirtige Apographe wiire auch dann legitim, wenn Polyainos nicht mehr registriert
wire, zumindest nach den Aussagen des Sprechers von Dem. 58, 21, 48f.
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Folge gehabt hiitten?. Aber die mit mepi Tod owpoTog gemeinte Atimie wird von
Andokides (1, 74f.) klar unterschieden® von der Atimie, in die ein Staatsschuldner
verfillt. AuBerdem sagt der Sprecher in Lysias 9 kurz darauf, mit ihren fritheren
Aktionen hitten seine Gegner nicht gentigend Rache geiibt? napayaydvreg 8¢ mahiv
nepi Tov alTOV (BIkNkSOTa. so daB der aktuelle ProzeB als ein neuer, zweiter Prozeld
zu verstehen ist. Ich glaube daher, daB die erste Klage eine ypagn &oTpaTeiog sein
muB 19, die allerdings nicht zu Ende gefiihrt wurde, vielleicht, wie MacDowell beziiglich
der Gefingnisdrohung vermutet, weil Polyainos seiner Militdrpflicht doch nachkam.
Wenn das stimmt, dann hétte dieser Prozef} auch vor einem Dikasterion stattgefunden und
nicht etwa vor der Volksversammlung, wie mpolBecav & T& mAABer vielleicht
nahelegen konnte. MAABo¢ im Sinne von Volksgericht wire also ein weiteres, drittes
Beispiel fiir den von MacDowell aufgezeigten ungenauen Gebrauch von spezifischen

Bezeichnungen durch den Verfasser unserer Rede.

7 In ihren kommentierten Editionen nehmen W, R. M. Lamb (Loeb, 1930) und M. Bizos
(mit L. Gernet, Budé 1924), jeweils ad loc., an, es sei auch hier Atimie im Gefolge einer Vermdgens—

konfiskation gemeint,
8 T piv owdpaTa GTiua Av. Atimie ist hier die Strafe, die Verurteilten blieben ausdriicklich

im Besitz ihres Vermdgens.
% Vgl § 7 mit dem Kommentar von E. S. Shuckburgh (1882).
10 Andok. a. a. O. nennt die ypogf GoTpaTsiac unter den Vergehen, die mit Atimie bestraft

werden; eine ypagpn doTpateiag ist Lys. 15 (g. Alkibiades IT).



Edward M. Harris (New York)

"In the Act" or "Red-Handed"?
Apagoge to the Eleven and Furtum Manifestum

When dealing with certain types of commeon criminals, the laws of Athens meted
out harsh punishments. One of the most expeditious procedures for punishing criminals
was called apagoge ("leading away" or arrest) to the Eleven, a board of magistrates
selected by lot each year to run the prison in Athens. The Constitution of the Athenians
(52.1) describes the procedure: "the Eleven punish with death those who are arrested as
thieves (kleptas), enslavers (andrapodistas), and robbers (lopodutas) if they confess,
while if they dispute the charge, they bring them before the court. If they are acquitted,
the Eleven release them, and, if not, execute them." The arrest could be made by any
Athenian provided one essential condition was met: the offender had to be taken érr’
avTopwpw. For instance, when Dionysius, a private citizen, employed the apagoge
procedure to arrest Agoratus, the Eleven insisted that Dionysius add the words
ep'autophoro on the indictment presented to them (Lys. 13.85-7). In a speech of Isacus
(4.28) we are told Chariades was arrested as a thief ep‘autophoro and thrown into prison.
According to the speaker, the Eleven, who should have put him to death, were derelict in
their duty and released him. For this failure to inflict the standard punishment, all the
Eleven were executed that year. The story may be courtroom slander, but it nevertheless
shows that the thief had to be taken ep'autophoro for the Eleven to execute him.
Apollodorus ([Dem.] 45.81) alludes to the procedure when accusing Phormion of
embezzling money from his father's bank. Apollodorus asks Phormion how he would
have defended himself if he had been arrested and taken away as a thief caught
ep'autophoro. Since Phormion was subject to this procedure, he should have been
executed for his misdeed. Apollodorus presents us with a hypothetical argument, but
takes for granted that the thief caught ep'autophoro was subject to capital punishment.

Scholars and translators have generally taken the phrase ep'autophoro to mean "in
the act" or “in flagrante delicto!." A scholion on Aristophanes Plutus 455 appears to

1 This is the translation endorsed by D. Cohen, Theft in Athenian Law (Munich 1983) 52. A.
R. W. Harrison, The Law of Athens: Procedure (Oxford 1971) 224, adopts the same translation. Cf. L.
Gernet, Droit et institutions en gréce antique (Paris 1968) 129-30, M. H. Hansen, Apagoge, Endeixis,
and Ephegesis against Kakourgoi, Atimoi, and Pheugontes (Odense 1976) 48-53, believes that
ep'autophoro originally meant "to catch the offender while the offense is being committed” or "during
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support this view: "obviously, in the very act." Yet the Suda (s. v. ep'autophoro)
provides a different gloss: "self-evident, before one's eyes, caught with the stolen item
itself." Did the felon have to be caught committing the crime or only with the stolen object
in his possession? The second possibility would incline us to translate the phrase as "red-
handed," which the Oxford English Dictionary defines as "having the evidences of guilt
still upon the person." And was it necessary in apagoge to the Eleven for the criminal to
be physically seized while committing the crime or in possession of the stolen object or
only that he be witnessed in those circumstances? A related question is, why were only
three types of kakourgoi, namely thieves, enslavers, and robbers, explicitly listed as
subject to this procedure? These are the questions this paper will try to answer.

In regard to the main question, we find a fascinating clue in the Institutes of
Justinian (4.1.3). This work equates the phrase ep'autophoro with the term manifestus
Jur in Roman Law. Justinian's Institutes were promulgated in 533 A. D., but the same
comparison of terms is found in a passage of Ulpian preserved in the Digesr (47.2.3). 1
hasten to point out that Ulpian was murdered by his troops in 223 A. D., and thus wrote
roughly five and a half centuries after the composition of the Aristotelian Constitution of
the Athenians?. Yet it would be ill-advised to dismiss Justinian and Ulpian from the
witness box without interrogating them further. After all, Justinian's Institutes and
Ulpian drew on a long tradition of Roman jurisprudence reaching back to the Late
Republic. Their sources were still not contemporary with Classical Athens, but the iuris
prudentes of the Late Republic were typical members of the Roman upper classes and
thus no doubt familiar with the Attic orators, who provided models for the forensic
speeches delivered by the advocates they advised. Writers like Dionysius of
Halicarnassus catered to this elite audience, producing literary essays on Demosthenes,
Lysias, and others in the canon of the orators3, It would therefore be wrong to discard
the statements found in Ulpian and in Justinian as mere guesswork. The jurists whose
works they consulted are quite likely to have read the works of Lysias and Demosthenes

pursuit" and compares the third definition of furtum manifestum given by Gaius Inst. 3.184, but ignores
the rest of Gaius' discussion. The term was later extended because it could also apply "if stolen goods
were found during a house-search.” For criticisms of Hansen's analysis see Cohen Theft 52-7. Hansen's
view is followed by P. J. Rhodes, A Commentary on the Aristotelian Athenaion Politeia (Oxford 1981)
580-81. K. Latte, Kleine Schriften (Munich, 1968) 269-70 believes the term was later applied to
"Entdeckung auf frischer, 'handhafter’ Tat," but originally meant "auf Grund eigener Entdeckung.”

2 For the date of the Constitution of the Athenians see Rhodes, Commentary, 51-58.

3 Note that Dionysius dedicated his essay on Thucydides to Aelius Tubero, who is probably to
be identified with the historian and jurist of the same name. See G. W. Bowersock, Augustus and the
Greek World (Oxford 1965) 129-30.
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and to have come upon the phrase ep'autophoro. They may also have consulted
commentaries on the orators by Alexandrian scholars like Didymus. Yet there is no
guarantee that the sources of Ulpian and Justian understood the phrase correctly when
they read their Isacus or Dinarchus. We should therefore treat their statement that
ep'autophoro was similar in meaning to the term fur manifestus not as evidence of
comparable value to the contemporary evidence of the Attic orators, but rather as a
hypothesis that offers an approach to the study of the phrase. Like all hypotheses, their
statement must be tested against the evidence found in the Classical period to determine
whether it is valid or not.

Before proceeding to test this explanation against the evidence found in the orators,
however, it is first necessary to understand precisely what the term fur manifestus means.
Both Justinian and Gaius indicate there was some controversy about the criteria to be
used when determining whether a thief was fur manifestus or not. As we will see, there
was general agreement about the basic sense of the term and its distinction from the fur
nec manifestus. To understand the meaning of the term, therefore, we should look for the
common clement underlying all the various positions taken by the jurists and examine the
reasons for their divergent views. This will help us to understand exactly what the clue
offered by Ulpian and Justinian tells us. What we should not do is to select arbitrarily one
of these different views and label it the "correct” view, all others being rejected as
erroneous, then use that view alone to interpret the phrase ep'autophoro®.

We need to preface our discussion with some general remarks about the nature of
theft and how it differed from the other major offense against property in Roman Law,
the delict of damnum iniuria datum "loss wrongfully inflicted." This delict was
punishable under the lex Aquilia and applied to anyone who killed a slave or four-footed
herd animal belonging to another person (Dig. 9.2.2 pr.) or who caused loss wrongfully
by burning, breaking, or rending (Dig. 9.2.27.5). The act which created liability under
the statute occurred at a given moment in time. Before that moment, the animal or slave
was alive, or the object still intact. After that moment, the slave or animal is no longer
alive, or the object is damaged and rendered less valuable or worthless to its owner. As a
result, the offender normally does not abscond with the corpus delicti. Indeed, it would
make little sense to drag away the slave's corpse or to collect the broken fragments of a
shattered vase and wrap them in one's toga since they are no longer of any value. This is
of some consequence when it comes to identifying the person who committed the
damnum. If the person is not seen wreaking the damage by the owner or other witnesses,
it is impossible to track him down. Any effort to convict the person who caused the
damage and avoided detection would have to be convicted solely on circumstantial
evidence. If not caught in the act of breaking a vase or slaying an ox, it would be difficult

4 This mistake is made by Hansen, Apagoge, Endeixis, and Ephegesis, 49.
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to prove that the offender was actually guilty of causing the damage. To borrow the
language of the kakourgoi in the Reagan administration, the person who causes damage
and avoids detection would enjoy "plausible deniability.”

The job of tracking down a thief is potentially much easier. Unlike the delict of
damnum, where the defendant does not retain possession of the corpus delicti, the
essence of theft is that the defendant not only takes the stolen object, but retains
possession of it until he disposes of it. Even if the thief is not caught in the act of taking
the stolen object, it is still possible to find him in possession of it at some later time. The
person who is discovered with the stolen object may not be the actual thief - he may have
bought the object unaware that it was stolen - but there is nonetheless a strong prima facie
case against him. The burden of proof is on him to show that he obtained the object by
some means other than removing if from the owner's possession. Whatever the manner
by which he gained possession of the stolen object, he still cannot deny the he fulfills one
of the major objective elements of wrongdoing. To establish his innocence he must
produce the actual thief or in some other way show that he did not take the object from
the owner's possession.

This brings us to Gaius' discussion of furtum manifestum (Inst. 3.183-94), a
passage which Justianian's Institutes draws on. Gaius' treatment of the term indicates
that the jurists realized that the longer the period between the commission of the theft and
the time when the stolen object was discovered in someone's possession, the greater the
likelihood that the person in possession of the stolen object was not the person who
removed if from the owner's possession (i. e. was the actual thief). A thief knows that he
will be caught if the object is found in his hands so he normally tries to dispose of the
object by trading it with someone. Or he may hide it in the woods or a cave where it
might be found by some unsuspecting bypasser. This naturally led to a debate about the
length of time beyond which a furtum was no longer manifestum.

Gaius enumerates four positions the jurists took on the issue. The narrowest
definition is that the theft is manifest when the thief is taken in the act (184: dum fit,
deprehenditur). Almost as restrictive is the next view, which holds that manifest theft
occurs when the thief is taken in the place where the theft is committed (eo loco
deprehenditur, ubi fit). Gaius gives three examples of cases covered by this definition.
First, there is the man who steals olives from a grove of olive trees and is caught in the
grove, second, the man who steals grapes from a vineyard and is caught in the vineyard,
and third, the man who steals objects from a house and is caught in the house. This helps
to explain eo loco, which must refer to the piece of property. More inclusive is the view
that furtum is manifestum when the thief is caught carrying the stolen object before he
reaches the place where he planned to take it. To borrow the example cited above, this
definition would cover the thief caught with stolen grapes after he left the vineyard. The
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final and most expansive definition is that the furtum is manifestum whenever the thief is
seen carrying the stolen object.

Evidently all four views had their advocates, but Gaius says the widest definition
did not gain widespread approval. Gaius also criticizes the third view that the furtum was
manifestum as long as the thief was caught before he reached the place where he planned
to bring the stolen object3. His objection is that those who held this view did not specify
how long this criterion was to apply. He further notes that thieves often attemnpt to carry
goods from one city to another. His implicit argument appears to be that it might be
difficult to tell several days after the theft whether the person caught taking the stolen
object from one city to another was the actual thief. Hence his argument for a time-limnit.
Despite Gaius' objection, the lanx ef licium procedure found in the Twelve Tables
provides evidence for a broader definition of furtum manifestum. Gaius (Inst. 3.192-94)
himself says that the Twelves Tables allowed for the search through the house of a
suspected thief provided one entered naked except for a dish (lgnx) and a loin-cloth
(licium)8. If the stolen object was found on the premises, the suspect was judged to have
committed furtum manifestum. This points to a more expansive conception of furtum
manifestum since here the thief has already deposited the stolen object in the place where
he had planned to bring it.

Gaius claims the second view had the most supporters, but Justinian's Institutes
(4.1.1-3), which reports only the first three views and omits the fourth, appears to
endorse the third view. There is also some difference of opinion as to whether the thief
must be physically seized (deprehenditur) with the stolen object or only seen with it in his
possession. Gaius appears to endorse the interpretation that the thief must be physically
seized while holding the goods. The only place he uses the phrase tenens visus is then
describing the fourth view, which he rejects. Justinian's Institutes, on the other hand, is
more inclusive on this score: this work seems to side with the view that the furtum is
manifesturn when the thief is only seen with the stolen item (quamdiu eam rem fur tenens
visus vel deprehensus fuerit sive in publico sive in privato vel a domino vel ab alio
antequam eo perveniret quo perferre ac deponere rem destinasset).

What emerges from this debate is that what distinguished furtum manifestum from
JSfurtum nec manifestum is the nature of the evidence for the delict. The fur manifestus is
the thief who has clearly or manifestly removed an object from the owner's possession.
Furtum nec manifestum thus covered cases where is was not absolutely clear whether the

This view was held by Ulpian (Dig. 47.2.3.5) and Paul (Dig. 47.2.4).
The procedure disappeared as a result of the lex Aebutia of ¢. 150 B. C. (Gel. 16,10.8)

1 The lanx et licium procedure reveals that the jurists did not expand the limits of furtum
manifestum implicit in the Twelve Tables, but may in fact have narrowed them. Thus F. de Zulueta, ed.,
The Institutes of Gaius Il (Oxford 1953) 199, following de Visscher, Etudes de droit romain (Paris 1931)
137, is unlikely to be correct when he asserts that the third view listed by Gaius was "the primitive test."
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person caught or observed in possession of the stolen object was the actnal thief, Furtum
i nec manifestum could thus cover cases involving finders who made no attempt to locate
' an owner who had lost the object unwillingly and those who had received stolen goods8.
The difference in evidence was accompanied by a major substantive difference. In furtum
I manifestum all the elements of the standard case were unquestionably present: it was clear
| (manifestum) that the offender had removed someone else's property (rem alienam
amovit) in order to appropriate it (intercipiendi causa), then continued to "handle" it
(contrectat) against the owner's will (invito domino) with fraudulent intention
(contrectatio fraudulosa) to make a profit (lucri faciendi gratia)®. In furtum nec
manifestum all the elements are definitely present except for one: it is uncertain whether
the offender actually removed the object from the owner's possession.

This substantive difference provides the explanation for the difference between the
penalties for the two kinds of furtum. Under the Twelve Tables the penalty for furtum

manifestum was capital: a free man was flogged, then made the servus addictus of the

plaintiff. A slave found guilty on this charge was flogged and put to death (Gaius Inst.

3.189). Later the Praetor reduced the penalty to a fourfold payment of the stolen object's
value, but the possibility of harsher punishment remained if the plaintiff brought the thief
before the tresviri capitales or other magistrates!0, Since an important substantive element
was missing in furtum nec manifestum, the penalty was only twice the value of the stolen
object (Gaius Inst. 3.190; Justinian Inst. 4.1.5)11,

v 8 For finders liable for furtum see Dig. 47.2.43.4 and in general R. Powell, "Furtum by a
: Finder," Tulane Law Review 33 (1959) 509-24. Note Gaius Inst. 3.194 states that the manifestus fur
must be the actual thief, but those who were not actual fures could still be held legally liable for furtum
even if they had not committed the offense (at illud sane lex facere potest, ut proinde aliquis poena

teneatur atque si furtum ... admisisset, quamvis nihil eorum admiserit).
9 Gaius Inst. 3,195, Cf. Dig. 47.2.1.3 (Paul): furtum est contrectatio rei fraudulosa lucri

faciendi gratia vel ipsius rei vel etiam usus eius possessionisve. See also Justinian, Inst. 4.1.1.

10 For the jurisdiction of the tresviri capitales see W. Kunkel, Untersuchungen zur
Entwicklung des rémischen Kriminalverfahrens (Munich 1962) Ch. 12. For punishment extra ordinem
see Dig. 47.2.57.1; 47.2.92.

1 My analysis thus differs considerably from the traditional explanation of the distinction
between furtum manifestum and furtum nec manifestum. The earliest example of the traditional view I
have found is H. S. Maine, Ancient Law (London 1861; repr. New York 1986) 315: "The ancient
; lawgiver doubtless considered that the injured proprietor, if left to himself, would inflict a very different
by punishment when his blood was hot from that with which he would be satisfied when the Thief was

detected after a considerable interval; and to this calculation the legal scale of penalties was adjusted”. A

; similar explanation is given by de Zulueta, The Institutes of Gaius II, 199: "That by the basic Twelve

el Tables a thief caught in the act should have been dealt with more severely than one detected later requires

‘ no special Roman explanation. The explanation of this common primitive phenomenon is that in the
case of flagrant theft the sufferer's indignation is hotter and also that the delinquent's guilt is certain."
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Since "handling" (contrectatio) was the common element shared by both forms of
theft in Roman Law, we can now understand why the Roman jurists considered this the
key element in furtum and did not consider asportation necessary (Gaius Inst 3.195:
Jurtum autem fit non solum cum quis intercipiendi causa rem alienam amovit). Furtum
was thus radically different from larceny in the Common Law, the key element of which
is a trespassory taking!2. This conclusion has major implications for our understanding
of the way the jurists treated furtum, but my topic here is Athenian Law so I reserve that
discussion for another occasion.

For our purposes the important thing to notice is the similarity between the Law of
the Twelve Tables and Athenian Law in regard to the penalties for theft. For furtum
manifestum the penalty is capitalis: slaves are punished with execution, and free men with
“social death," that is, enslavement13, The thief taken ep‘autophoro and brought before
the Eleven by apagoge is also punished with death. For furtum nec manifestum the
penalty is double the value of the stolen object. The penalty on the dike klopes is the same
(Dem. 24.105,114). But was the substantive difference between the the two procedures
for theft in Athenian Law similar to the substantive difference between the two delicts in
Roman Law? That depends on the meaning of ep'autophoro, the question we began this
essay with. Now that we understand the meaning of the term furtum manifestum, we are
in a position to compare it with the Greek phrase ep’autophoro. If the comparison of
Surtum manifestum with the phrase ep'autophoro made by Ulpian and repeated in
Justinian's Institutes is correct, we should find that the phrase has the meaning of "clear,”
"obvious," or "manifest"” in the passages where it is used. It should thus be found in
passages describing situations where the evidence for the crime makes the offender's
guilt "obvious." Conversely, it should emerge that the translation "in the act" is not an
appropriate rendering for ep‘autophoro in every passage where the phrase is used.

12 See the British Larceny Act of 1916: "A person steals who without consent of the owner,
fraudulently and without a claim of right made in good faith, takes and carries away anything capable of
being stolen with intent, at the time of such taking, permanently to deprive the owner thereof.” (quoted in
Powell, "Furtum by a Finder," 509).

13 For this view of slavery see O. Patterson, Slavery and Social Death (Cambridge, MA 1982)
35-76.
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It is best to begin at the beginning of the term's history in Greek literature. The
earliest attested uses of the phrase occur in two passages from Herodotus. The first is
found in Herodotus' account of the downfall suffered by the Spartan King Leotychidas
(6.72). During his campaign in Thessaly, Leotychidas had the opportunity of subduing
the entire region, but instead accepted a large bribe of silver coins (edorodokese argurion
pollon). He was caught ep’autophoro in his camp seated on a glove or, more likely, a
long sleeve of a garment (cheiridi) full of silver coinsl4. As a result, he was brought to
trial and condemned to exile. Leotychidas was not caught in the act of taking the bribe
since the discovery of his crime took place in the Spartan camp, and the money was
found where Leotychidas had concealed it. The mere presence of silver coins in a
garment does not appear incriminating to us, but we must bear in mind that the Spartans
did not mint silver coins in this period and banned or restricted the possession of gold
and silver (X. Lac. Pol. 7.4-6)15. For the Spartans, therefore, the mere possession of
silver coins was strong prima facie evidence of wrongdoing. Coupled with his failure to
conquer Thessaly when the opportunity presented itself, the money found in his garment
was strong evidence that he had been bribed. The phrase ep'autophore must mean that
his dorodokia was clear, not that he had been caught in the act or receiving money from
the Thessalians in exchange for breaking off his campaign.

The other passage in Herodotus is his account of Onomarchus' departure from
Athens. According to Herodotus (7.6.3), Onomarchus was dismissed by the tyrant
Hipparchus after he was caught ep'autophore by Lasus of Hermione in an act of forgery.
Lasus accused Onomarchus of slipping into an oracle of Musaeus a verse of his own
composition about the islands around Lemnos disappearing into the sea. It is improbable
that Lasus secretly entered the room where Onomarchus was composing his forgery and
watched as he placed the spurious verse in his edition of Musaeus. It is far more likely
that Lasus detected the forgery by comparing a reliable copy of Musaeus' oracles with the
bogus edition fabricated by Onomarchus. In other words, Lasus did not catch
Onomarchus in the act, but rather had incontrovertible evidence that he had committed
forgery. Once again, the best translation is "clearly" or "manifestiy16 "

14 For the meaning of cheiris see Od. 24.230; X. Cyr. 8.8.17; X. HG 2.1.8. The cheiris seems
to have been larger than a glove and designed to cover both the hand and part of the arm,

15 Cf. Plb. 6.49.

16 A.de Sélincourt translates the phrase containing ep‘autophoro thus: "Lasus of Hermione had
caught him in the very act of the forgery.” Yet in the story of Leotychidas he translates the phrase as "red-
handed.” Herodotus also uses the phrase at 6.137.3, but the context does not help to determine its
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Moving on to the Attic orators, we come upon the term in the account given by
Aeschines (3.9-10) of the way in which corrupt politicians formerly avoided convictions
for embezzlement of public funds. Aeschines uses the term in regard to magistrates who
at their euthynai are proven to have embezzled money (ep‘autophoro kleptai ton demosion
chrematon ontes exelengchomenoi). Under the euthynai procedure, every magistrate was
required to submit an account of all the funds he had received and disbursed during his
term of office (Aeschin. 3.14-24; Ath. Pol. 48.3-4). These sums were checked against
the amount of money he handed on to his successor in office. If the sums did not tally,
the magistrate was "clearly" guilty of embezzlement!7. Aeschines is not referring to
magistrates who are caught in the act of taking public funds during their terms of office.
He is talking about the euthynai, which took place after the magistrate left office and
placed the funds under his control in the hands of his successor. Besides, a magistrate
caught in the act of pilfering money entrusted to him would have been immediately
deposed and would never have made it to his euthynai. We must again translate the
phrase ep'autophoro as "clearly” or "obviously."

Dinarchus uses the phrase three times in his speech against Demosthenes and once
in his speech against Aristogeiton, both delivered at trials arising out of the Harpalus
affair. Harpalus was appointed Alexander's treasurer, but in 324 fled from Babylon with
5,000 talents and an army of 6,000 soldiers (D. S. 17.108.6). When he tried to obtain
asylum with his troops in Athens, he was at first rebuffed, then later returned with only
three ships and a large sum of money and allowed to enter the city ([Plu.] Mor. 846a).
Soon afterwards, envoys came from Antipater and Olympias demanded his surrender (D.
S. 17.108.7). Demosthenes argued that the Athenians should surrender Harpalus only to
ambassadors send by Alexander (Hyp. 5. col. 8), yet at the same time passed a motion to
have Harpalus arrested and his money deposited on the Acropolis (Din. 1.89). Harpalus
declared the entire sum to amount to 700 talents, but the total amount was later discovered
to be only 350 talents (Hyp. 5. cols. 9-11). Harpalus was later allowed to escape,
collected the troops he had left at Taenarum, and fled to Crete where he was murdered
(Hyp. 5. col. 12; D. S. 17.108.7-8). Suspicion of bribery fell on Demosthenes, who
declared his innocence and proposed that the Areopagus investigate the matter (Hyp. 5.

meaning. The passages in Herodotus, being the earliest attested uses of the phrase, undermine any theory
of development from a narrow meaning of the phrase to a broader one.

17 For other passages where kleptes, kleptein, and klope are used in the context of
embezzlement see Aeschin. 1.110-11, 113; Ath. Pol. 54.2; Ar. Eq. 436, 444, 1224, 1226; Dem. 22.65,
24,112; 27.29, 40, 48; 58.15; Din, 1,70; Lys. 27.11. Cohen, Theft, 30-33, attempts to explain this

evidence away, but his arguments are not convincing.
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col. 2; Din. 1.61). The Areopagus was either very thorough or very leisurely in its work
for it took six months to complete its report (Din. 1.45). The final report listed the names
of those who had taken money and the amounts they had received (Hyp. 5. cols. 5-6).
Demosthenes and Aristogeiton were among those named. Ten prosecutors were
appointed by the Assembly (Din. 2.6), and the accused tried in court.

Dinarchus wrote speeches for the men who prosecuted Demosthenes and
Aristogeiton. In the speech against Demosthenes (1.29), the prosecutor urges the court
not to acquit Demosthenes, who was caught ep'autophoro holding gifts against the
interest of the city. From what we know of the Harpalus affair, Demosthenes was not
caught in the act of receiving gifts from the Macedonian. The investigation into the
whereabouts of the money took place after Harpalus left Athens. The prosecutor is
referring to the conclusion of the report delivered by the Areopagus, which declared that
Demosthenes had received money from Harpalus (Hyp. 5. cols. 5-6). As the speaker
says, the evidence they had was the money that was in his possession (dora echonta). We
do not know whether the Areopagus actually entered Demosthenes' house and came upon
the money or relied on the testimony of witnesses. Whatever their evidence, the
Areopagus could not have arrested Demosthenes caught in the act of taking gifts. Later on
in the speech (53-4), the prosecutor states that in the view of the entire Areopagus
Demosthenes was caught taking money ep’autophoro. Still further on in the speech (77)
Demosthenes is called an ep‘autophoro thief and traitor. In a similar fashion, Aristogeiton
is also said to have been caught ep'autophoro holding gifts contrary to the interests of the
city (Din. 2.6). In all four passages, the best translation is "clearly” or "obviously."

Not surprisingly the phrase lent itself to some rhetorical abuse at the hands of
overzealous prosecutors. Like scholars, prosecutors often buttress a frail argument by
claiming that weak evidence “clearly" or "obviously" proves their point. When
prosecuting Aeschines in 343 for treason, Demosthenes had a notoriously weak case and
had to prove his charge by circumstantial evidence!8. That does not prevent him from
asserting that the evidence reveals Aeschines to be a traitor ep'autophoro. Demosthenes
(19.121-23) recounts how Aeschines tried to avoid going on the Third Embassy to Philip
after Demosthenes, who had been a member of the First and Second Embassies to Philip,
declined to participate on this occasion. Demosthenes nowhere accuses Aeschines of
receiving a bribe during the Third Embassy - that allegedly took place during the Second
Embassy (Dem. 19. 166-68). The reason Demosthenes brings up Aeschines' initial
refusal to go on the third Embassy is that it reveals Aeschines was afraid his opponent
would expose his plot and persuade the Athenians to thwart Philip's plans while he was
away. For Demosthenes this anxiety constitutes "clear” proof (ep‘autophoro ...

3 For the weakness of Demosthenes' charge, see E. M. Harris, Aeschines and Athenian
Politics in the Age of Philip IT (Oxford 1994) Chapter 5.
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exelengxei) that Aeschines had taken bribes (dedorodokekot’). The translation “in the act”
does not fit the context.

The phrase ep‘autophoro is also found in the speech Apollodorus delivered against
Stephanus ([Dem.] 45.81]). In the passage in question, Apollodorus addresses Phormion
and accuses him of embezzling money from his father Pasion. Phormion had been the
manager of Pasion's bank (49.17, 60) and continued to run it under a leasing agreement
(Dem. 36.4-10, 37)19, Apollodorus describes a hypothetical situation: what if I were to
put all the property you stole from my father's bank on your back and led you away as an
ep'autophoro thief? Where would you say you received the money from? Apollodorus is
not describing the possibility of catching Phormion in the act of embezzling funds20, That
was no longer possible since Phormion had ceased to be manager of the bank many years
ago. Apollodorus claims that Phormion is still in possession of the embezzled funds and
threatens to pile them on his back and drag him to the Eleven. This money allegedly taken
from the bank would serve as incriminating evidence. To defend himself, Phormion
would have to produce another person willing to state that he gave Phormion the money
(anagoge)?!. The threat is imaginary, but the hypothetical arrest is to be made on the
grounds that Phormion's guilt is made "obvious" by his possession of the money. Were
Phormion to be seized, he would be just like the fur manifestus caught with stolen goods.

These texts make it manifest, clear, and obvious that ep'autophoro should be
translated "manifest," "clear," or "obvious." In fact, Lysias (1.21) appears to gloss the
phrase with the word phaneron "obvious." "In the act" does not work as a translation in
the passages we have examined?2. The next question to be answered is whether being
caught ep'autophoro means being physically seized with incriminating evidence or only
witnessed in highly incriminating circumstances. The most illuminating passage for this
question is in the speech Aeschines dclivered against Timarchus in late 34623. As is
widely recognized, Aeschines' case against Timarchus was quite weak?4, In the absence

19 On Pasion's bank see E. M. Harris, "The Date of Apollodorus' Speech against Timotheus
and its Implications for Athenian History and Legal Procedure,” AJP 109 (1988) 44-52.

20 Cohen, Theft, 57, has not read the passage carefully and thinks that Apollodorus is
addressing Stephanus.

2l On the anagoge procedure see W. Wyse, The Speeches of Isaeus (Cambridge 1904; repr.
New York 1979) 436.

22 For other passages where the translation "in the act” is inappropriate see Aeschin. 2.88;
Dem. 19.132; 23.157; 39.26; Lys. 7.42. Note the phrase is often used with the verb elengchein:
‘Aeschin. 3.10; Dem. 19.121, 293; 23.157; Lys. 7.42; 13.30 (cf. Aeschin. 2.88 [deixaimi]; Dem. 39.26
[epideiknuei]). One "clearly” or "obviously"” shows or proves something - once again the translation "in
the act" does not fit the context.

23 For the date of the speech see E. M. Harris, "The Date of the Trial of Timarchus," Hermes
113 (1985) 376-80.

24 See Harris, Aeschines, Chapter 5.4,
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of any witnesses to Timarchus' alleged prostitution, Aeschines had to convict his
opponent by resorting to the court's knowledge of rumors and innuendo. Aeschines tries
to get the court to believe that Timarchus' entire life-style bears witness against him so
there is no need of witnesses to prove his guilt. Aeschines complains that it is unfair to
demand him to call witnesses. He argues that if only those whose crimes can be proven
by the testimony of witnesses are punished, those who commit misdeeds without being
detected will never be brought to justice. Aeschines gives the examples of robbers
(lopoduton), seducers (moichon), thieves (klepton), and murderers (androphonon)2s.
Those who are halontes, which can mean both "physically seized" or "detected" (the
Greek verb has the same ambiguity as the English verb "caught"), and confess, are
executed. Those who avoid detection and deny their guilt are tried in court and the truth is
established ek ton eikoton "from the probabilities” (C. D. Adams in the Loeb translation
translates this "from circumstantial evidence"). The ep'autophoro criminal is thus
contrasted with the one who escapes detection and is convicted not by the testimony of
those who witnessed him committing the crime, but by what is generally known about
his character and conduct. Since the ep'autophoro criminal is set opposite this kind of
criminal, he must be one whose guilt is clearly established by eye-witness testimony.

Where the Athenians drew the line between ep'autophoro or manifest guilt and guilt
determined ek fon eikoton is not altogether clear. Indeed, there may have been some
debate about where to draw the line just as there existed differences of opinion in Roman
Law about how to define furtum manifestum. That does not imply, however, that the
Athenians did not understand the term ep’autophoro or that the Romans did not
understand the term furtum manifestum. All this reveals is that Athenian Law and Roman
Law, like all legal systems, possessed what H. L. A. Hart has called an "open texture"26.
Although the basic idea expressed by each term was essentially well understood by those
who used them, some debate might inevitably arise about how to apply them in particular
circumstances. These were the "hard cases” where some might argue that the evidence
was incontrovertible and clear, yet others might disagree.

25 One should not use this passage as evidence for the kinds of offenders subject to apagoge to
the Eleven - see E. M. Harris, "Did the Athenians Regard Seduction as a Worse Crime than Rape?' CQ
40 (1990) 376-77. D. Cohen, Law, Sexuality, and Society: The Enforcement of Morals in Classical
Athens (Cambridge 1991) 111-12, repeats this mistake, which invalidates much of this analysis of the
punishment of adultery in Athens.

% H. L. A Hart, The Concept of Law (Oxford 1961) 120-32. The term "open texture” is
misunderstood by R. G. Osborne, "Law in Action in Classical Athens," JHS 105 (1985) 40-58.



In the Act or Red-Handed? 181

Our examination of the term ep'autophoro shows that the statement of Ulpian is
basically correct: the term is equivalent to the word manifestum in furtum manifestum.
The next question to answer is whether the contrast between furtum manifestum and
Surtum nec manifestum in Roman Law is similar to the contrast between the type of theft
punished by apagoge to the Eleven (klope ep'autophore) and that punished by the dike
klopes. As we noted earlier, in furtum manifestum there must be strong evidence that the
defendant actually removed the stolen object from the plaintiff's possession whereas in
furtum nec manifestum it was necessary to prove only that the plaintiff owned the stolen
6bject and that the defendant had it contrary to his will (cum quis alienam rem invito
domino contrectat). In similar fashion, the kleptes ep'autophoro in Athenian Law was the
one who has "manifestly” removed the stolen object from the owner's possession. But
for conviction on the dike klopes, it appears that the plaintiff was only required to show
that he had lost possession of the object and that the defendant had it in his possession.
This follows from the wording of the statute for the dike kiopes (Dem. 24.105): the
procedure is available for whatever someone loses (ko 1i an tis apolese)?7.

Just as there existed a major substantive difference between furtum manifestum and
furtum nec manifestum, there was also a similar difference between the type of theft
punished by apagoge to the Eleven and that punished by the dike klopes. This in turn
explains the difference in penalties between the two offenses: for conviction in the
apagoge procedure the penalty is death, in the dike klopes only double the amount of the
stolen object, the same as the penalty in furtum nec manifestum. Since in both the dike
klopes and furtum nec manifestum asportation is either not present or cannot be proven,
the penalty is less28,

So far we have only considered the type of thief (kleptes) subject to apagoge to the
Eleven. In addition to thieves, however, one could punish two other categories of
offender by this procedure: andrapodistai and lopodutai (Ath. Pol. 52.1). What did these
three categories have in common? Before looking for the answer to that question, it is
necessary to determine the meaning of the other two terms. The meaning of andrapodistes

27 Cf. Cohen, Theft, 62-68.

28 Cohen, Theft, 52-61, is incormrect when he considers klope ep'autophore to be "aggravated
theft". Aggravation requires violence or the threat of violence. But just as violence was not a required
element in the Tatbestand of furtum manifestum, there is no evidence showing that the kleptes
ep'autophoro was necessarily one who employed violence, In fact, the passages where the phrase is used
to describe embezzlers prove the contrary. In both Roman Law (Gaius, /nst. 3.209) and Athenian Law
(Dem. 21.44), aggravated theft was dealt with under a separate statute. One of the major flaws in Cohen's
analysis is his tendency to confuse the concepts of "flagrance" and "aggravation.” Cf. D. M. MacDowell,
review of Cohen, Theft, CR 35 (1985) 230.
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Il poses no problem: the word refers to the person who makes a free person into a slave.
i But what is the difference between kleptai and lopodutes, which I have translated above

as “robber" for the sake of convenience? The two terms are unlikely to denote the same
type of offender, or that one term refers to a general class of offender, while the other
| refers to a subset of the general class. If that were the case, only one of the two terms
I would stand in the law.

I The difference between the two terms appears to relate to the manner of acquiring
1 the stolen object. In his definition of theft in the Rhetoric (1374a), Aristotle includes
‘ stealth (lathra) as one of the clements of the offense. The passages where the verb
kleptein and the nouns klope and kleptes are used tend to bear him out [Ar. Eq. 109-11
(while owner sleeps), Vesp. 237-39 (lathont"), Ec. 26-7 (lathein), Dem. 24.114
(hupheloito used as variant of kleptoi)]. The frequent use of these verbs in cases of

embezzlement provides further support for Aristotle’s definition. Finally, one should note
: that the verb can also mean "deceive” (Hom. /. 1.132; 14.217; Pi. P. 3.29; 4.96; Hes.
; Th. 613; Aeschin. 3.35, 142, 200) and is used to describe cases of fraud (Aeschin.
bl 3.146; Ar. Pax 1232-34 with scholion ad loc.; S. Ph. 75-78, 1271-72).

it N Lopodusia, the crime of the lopodutes, is an open taking. The basic meaning of the

noun lopodutes is one who strips off someone's clothing. The meaning is well illustrated
e in the case described in Demosthenes' speech against Conon (Dem. 54.1, 8, 24), where
Ariston describes how the defendant knocked him down and yanked his clothes from him
3 (8: exedusan). A passage from Aristophanes Birds (496-98) describes a similar situation
j i and labels the offender a lopodutes.

The element common to all three offenses is that in each case the offender absconds
with the corpus delicti and can thus be caught after the commission of his offense "red-
handed," that is, with the corpus delicti in his possession. The kleptes can be caught after
the theft with the stolen object on his person or in his house. The andrapodistes can be
found with the free person whom he has enslaved chained up on his property?. And the
lopodutes can be arrested with the clothing he has snatched from his victim. It is therefore
not surprising that moichoi, those who have consensual sexual relations with women
without the approval of their kyrios, are not included in the list of kakourgoi subject to
apagoge to the Eleven. Unlike the other offenses, there is no "clear" or "manifest”
evidence for moicheia after the offense has been committed30,

2 Two of the cases mentioned in Din. 1.23 are probably punishments for enslavement.
Menon, a miller, was put to death for putting a free youth from Pallene in his mill. Work in a mill was
considered a punishment fit for slaves (Lys. 1. 18; Eur. Cyc. 240; Dem. 45.33; Men. Her. 3).
Euthymachus was executed for putting an Olynthian girl in a brothel (ep'oikematos). This too was an
activity associated with slaves - see [Dem.] 59.18-23,
30 For this reason different rules applied for moichoi. The kyrios of the woman could kill the
: ! moichos, but had to discover him “on top of" the woman - see Lys. 1.30. This argument strengthens the
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Two important methodological points emerge from this study of theft in Athenian
Law. First, it is better to seek parallels for Athenian legal practices and ideas in the law of
the early Roman Republic than in the Common Law of late Medieval and Early Modem
England. The social and economic environment of Rome at the time of the Twelve Tables
was much more similar to that of Classical Athens than England at the time of Bracton or
in the period when the Carrier's Case was decided. The development of commerce in
Early Medieval England led to the creation of possessorial immunity in the Common
Law. This in turn led to a strict distinction between larceny, which required a trespassory
taking, and embezzlement3!, D, Cohen has tried to read this distinction into the Athenian
evidence, but, as our study has shown, klope extended far beyond larceny to include
embezzlement and fraud32. The absence of such a distinction and of the concept of
possessorial immunity in Athenian Law is not surprising given the level of social and
economic organization.

Second, one should use analogies from Roman Law only as hypotheses. A concept
in Roman Law may help us to understand some aspect of Athenian Law or it may not.
The only way to find out is to treat the Roman concept as a hypothesis, which is then
tested against the evidence with the same philological rigor that one needs to apply
whenever one reads an ancient Greek text. What one should not do is to assume that an
idea drawn from Roman Law provides "the key" to solving a problem in Athenian Law
simply on the basis of some superficial similarity in vocabulary. For instance, the use of
the term hypotheca in the Digest has led many scholars to assume that this form of
security was similar to the Athenian hypotheke and to infer that the Athenians, like the
Romans, possessed two or more different forms of real security. In this case, the analogy
drawn from Roman Law turns out to be seriously misleading and has caused scholars
like M. L. Finley and I. V. A. Fine to search for distinctions between different forms of
real security in Athenian Law that did not exist. But in regard to theft, the analogy
between the fur manifestus and the kleptes ep'autophoro is very fruitful and helps us to

case for rejecting the idea of Cohen, Law, Sexuality, and Society, 111-12, that the law about apagoge to
the Eleven made moichoi subject to the procedure. I owe this point to Professor Alberto Maffi.

The need for incontrovertible proof in a summary procedure finds a parallel in the reluctance of the
Ephors to take action against Pausanias (Th. 1.132.5: me tacheis einai peri andros Spartiatou aneu
anamphisbeteton tekmerion bouleusai ti anekeston).

31 On the importance of possessorial immunity in Common Law see G. Fletcher, Rethinking
Criminal Law (Boston and Toronto 1978) 81-83.

32 Cohen, Theft, 10-33.
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understand why certain types of offenders were subject to apagoge to the Eleven, and
others were not.

Finally our analysis of theft in Athenian Law demonstrates the value of examining
substantive issues when studying different types of Athenian legal procedures. It was not
social factors that account for the variety of legal procedures in Athenian Law. The
procedure was made to fit the crime, not the social status of the plaintiff33.

33 Osborne, "Law in Action" argues on the basis of Dem. 22.26-27 that the Athenians created

different types of procedures to suit the different social positions of potential litigants and that substantive
differences were not important, This study has, I hope, shown how mistaken such an approach is. On the
issue of real security in Athenian Law, see Edward M. Harris, "When is a Sale not a Sale? The Riddle of
Athenian Terminology for Real Security Revisited," CQ 38 (1988) 351-81, esp. 352-60, and
"Apotimema: Athenian Terminology for Real Security in Leases and Dowry Agreements,” CQ 43 (1993)
73-95.



Julie Vélissaropoulos-Karakostas (Athen)

Altgriechische mioTig und Vertrauenshaftung

Die moderne Zivilistik begriindet die Haftung in Rechtsverhiltnissen, die "zwischen
Vertrag und Delikt" stehen, unter anderen mit Hilfe des Begriffs des Verlrauens
(Vertrauenshaftung, reliance liability)!. Priziser formuliert: Wenn das #uBere Verhalten
einer der Parteien ein gerechtfertigtes Vertrauen bei der anderen auslost, begriindet es die
Haftung fiir das konkrete Verhalten. Bei den Vertretern dieser Theorie ziihlt z.B. die
Produkthaftung zu den typischen Beispielen der Begriindung bzw. Ausdehnung der
Haftung nach den Grundsitzen des Vertrauens,

Dieser Haftungsgrund ist nicht neu. Er wird von Rechtsordnungen solcher
Gesellschaften aufgenommen, die aus der wirtschaftlichen Isolierung kommen und mit
neuen Personen und gegebenenfalls neuen Gegenstinden geschiftliche Aktivititen
entfalten. Bei den Romern bildete die fides bereits seit dem 3. Jahrhundert (wenn nicht
frither) bei einer Reihe von iiblichen, fiir die aufbliihende rémische Wirtschaft
notwendigen Rechtsgeschiiften, bei den negotia bonae fidei, die wir Konsensualvertrige
nennen, die Grundlage der schuldrechtlichen Haftung. In diesem Beitrag méchte ich
versuchen zu beweisen, daB das Vertrauen als Haftungsgrundlage bereits in der
griechischen Antike nicht unbekannt war.

Die meisten Rechtshistoriker nehmen an, daB der dem rémischen entsprechende
griechische Begriff, mioTig (fides Graeca) keine Grundlage ciner Vertragshaftung
gebildet habe. Diese sei in der griechischen Rechtsauffassung untrennbar mit einem
dinglichem Rechtsgeschift verbunden gewesen. Dennoch sind, wie die Untersuchungen
von Louis Gernet beweisen, die Fille nicht selten, in denen die Bedeutungen von migTig
und fides iibereinstimmen?2, Jedoch bildet die nioTig allein keinen selbststindigen
Haftungsgrund, weder auf dem Gebiet des Warenverkehrs noch beim Eid, wo ihre
Bedeutung der von fides am néchsten kommt. In den rémischen formlosen Vertrigen
begriindet die fides die Grundlagen der rechtlichen Anspriiche. In vielen
Rechtsordnungen des griechischen Altertums verweigert der Gesetzgeber hingegen dem
Klidger jegliches Rechtsmittel, wenn er mit dem guten Glauben argumentiert: éav 8¢ Tig

1 Fiir das deutsche Recht siche vor allem Canaris, Die Vertrauenshaftung im deutschen

Privatrecht (1971).
2 Die Ansicht von Gernet teilt auch Pringsheim, Gesammelte Abhandlungen I, S. 179 ff,
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mioTedon, pn elvar diknvd. Von diesem gesamtgriechisch geltenden Prinzip weicht
zunichst der 509 v. Chr. zwischen Rom und Karthago abgeschlossene Staatsvertrag ab.
Der Text des Staatsvertrags - wie er bei Polybios erhalten ist - enthilt die Vorschrift, daB
aus Handelsgeschiften, die vor dem xApué oder dem YpoppaTels abgeschlossen
wurden, ein Anspruch zugunsten des Verkiufers, sogar im Fall eines Verkaufs auf
Kredit, entsteht: Soa §' &v TolTwy mopdvTwy npads, dnuodia mioTel dpeiréobu TG
dmobopéve®, Aus vielen Griinden ist die Aussage des Polybios bedenklichS. Sie beweist
jedenfalls nicht, daB die Idee einer Vertragsbeziehung, die einen klagbaren Anspruch aus
Treu und Glauben entstehen liBt, in der altgriechischen, der friihen rémischen, der
karthagischen oder in irgendeiner anderen Rechtsordnung der von Polybios geschilderten
Zeit existiert hitte.

Es mag sein, daB die griechische mioTic ein vertragsfremder Begriff ist und sich
hauptsichlich darin von der fides unterscheidet. Rechtsfremd ist er jedoch nicht. Die
TioTig existierte nicht nur als ethisch-sozialer Begriff, der anschlieBend ins Beweisrecht
aufgenommen wurde. Sie bezeichnet eine der iltesten Grundlagen schuldrechtlicher
Bindung bei Geschiiftsbeziechungen unter Bekannten und Angehorigen des gleichen
sozialen Status. Wie die archaische £evia® ist anch die mioTi¢ als Institution aus den
Bindungen zwischen aristokratischen Geschlechtern hervorgegangen, und zwar aus
genau so starken wie diejenigen, welche durch Bheschliefung zwischen Personen von
verschiedenen Sippen entstehen, Die aristokratische £evia iiberschreitet die Grenzen der
einfachen Gastfreundschaft und fiihrt zn einem Biindnisabkommen zwischen zwei
aristokratischen Geschlechtern?. Die mioTig funktioniert aber auf dem Gebiet des
zwischen ihnen bestehenden Geschiftsverkehrs. Diese Bedeutung der mioTic beweisen
einerseits die antiken Tragtdien8, aber noch mehr eine Stelle aus der Nikomachischen
Ethik des Aristoteles.

Aristoteles analysiert die Geschiftsbeziehungen unter dem Aspekt der gihia. Er
unterscheidet zwischen sittlichen und juristischen Griinden, die eine @ihia vorschreiben.
Die Geschiftsbeziehungen, die eine rechtliche Grundlage haben, schlieBt man entweder
durch unmittelbare und gleichzeitige Erfiillung von Leistung und Gegenleistung ab

CedppacTog Mepi oupBohaiwy 97 apud Stobeos, Anthologion 44, 22,
Polybios III, 22, 1 = Bengtson, Staatsvertriige, 121,
Pringsheim, loc. cit., S. 180 ff.
Finley, The World of Odysseus, S. 115 ff. Fiir die xenia und die philia beim Homer, s.
ferner Kakridis, La notion de I' amitié et de ' hospitalité chez Homere (1963).
7 So Gauthier, Symbola, S. 19 ff.
8 Siehe unten, Fn. 19-20,

S b B W
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oder, im Gegensatz dazu, durch die Ubernahme einer Leistung mit der Abrede, eine
Gegenleistung zu erbringen (ka®' Suohoyiov T1 &vti Tivée). In einigen Rechts—
ordnungen entstehen jedoch aus Rechtsgeschiften, die keine Bargeschifte sind,
tiberhaupt keine klagbaren Anspriiche. Nach Aristoteles fehlt dennoch der rechtliche
Schutz nicht vollkommen: 8i16mep £vioig otk gioi TodTwy Sikar, &AN' ofovrar Sgiv
oTépyev Toug kaTd TioTiv cuvaAAdEavTacd. Die Verweigerung des Rechtsschutzes,
die - wie sich aus den Wortern nap' évioig ergibt - nicht alle Rechtsordnungen dieser
Epoche befolgen, bedeutet fiir die "auf Vertrauen Handelnden" nicht den vélligen
AusschluB aus der Rechtsordnung. Man kann zwar den genauen Inhalt nicht mehr
rekonstruieren, den die einzeinen griechischen Stidte der Wendung oTépyeiv beige—
messen haben, doch kann man ans der Formulierung des Aristoteles darauf schlieBen,
daB der Glaubiger, der dem Schuldner vertraute, einen iiber den moralischen Beistand
hinausgehenden Schutz genossen haben muBte. Meiner Meinung nach kann man die
Unbestimmtheit des Verbum avépyeiv (“beihelfen”, "beistehen”) mit servabo des
prétorischen Edikts de pactis vergleichen.

Im attischen Recht der klassischen Zeit entsteht aus der Vertrauensverletzung bei
bestimmten einseitigen Rechtsgeschiften eine deliktische Haftung. Die juristische
Bedeutung der mioTig und ihre Stellung in der klassischen attischen Rechtsordnung ergibt
sich aus dem bekannten Satz von Deinarchos: kai 6 piv koivog TG TEAEWS vdpog. édv
Tig évavTiov T@v ToAITOY duohoynoag Ti mapaBf. TolTov Evoyov s.Tvm KEAEUEI
T¢ adikeiv. & B mavTag 'ABnvaious eEqTaTnkag xai mpodolg THY moTy By map'
Updy EhaBevl0. Die Aussage Deinarchos' bezieht sich auf das Vertragsrecht des 4.
Jahrhunderts. Sie muB also von den Rechtshistorikern aus diesem Aspekt analysiert
werden. Der Text vermittelt uns den Inhalt des #ltesten Gesetzes, mit dem die einseitigen
Rechtsgeschifte, die sogenannten ooy ion, geregelt wurden. Aus der pohoyia eines
Biirgers entsteht die Verpflichtung, die Umstinde, die er beim Abschluf des
Rechtsgeschiftes zugestanden hat, zu beachten. Eine eventuelle Verletzung dieser
Verpflichtung begriindet die deliktische Haftung des dpoAoyAoavToc, der durch sein
Verhalten das "Vertrauen seiner Mitbiirger getiuscht und verraten” hat.

Die gleiche Richtung kann man vielleicht in einer leider etwas unklaren Vorschrift
des Kodex von Gortyn erkennen. Sie ordnet an, daB aus der Ubernahme einer
Biirgschaft!l, der Verurteilung!2 und der Nichtriickgabe eines Pfands an den Schuldner

9  Aristoteles, Eth. Nic. VIII, 13, 1162b.

10 Deinarchos, Gegen Philokles 4.

' Willetts, The Law Code of Gortyn, IX, Z. 24-25: &v[5)exadulelvoc.
12 IX, Z. 25: vevirdpeviole.




188 Julie Vélissaropoulos-Karakostas

nach Erfiillung!3 eine schuldrechtliche Bindung entsteht, die nach dem Tod des
Schuldners auf dessen Erben iibergeht. In der Vorschrift folgen zwei besonders unklare
Fille von Bindungen, die des 81oBaAAdusvog und des Sieimépevoc 4. Zu diesen Termini
wurden sehr unterschiedliche Meinungen gesuBert, Einige Historiker stellen auf eine
Schuld aus Wiirfelspiel oder Wette abl5, andere sehen darin Vorldufer des obligatus ex
scriptura und des obligatus verbis tantum, also schuldrechtlicher Verpflichtungen, die aus
einem schriftlichen oder miindlichen Rechtsgeschift entstehen!6. Die dritte Gruppe
meint, dal} der Terminus Technicus S1aBéA oo jedenfalls die obligationes ex delictol?
bezeichnen soll. Von den drei zuerst zitierten Fillen haben zwei einen "realen” Charakter:
Der Haftungsgrund entsteht, wie auch sonst in den griechischen Rechten, durch die
Ubergabe einer Sache. Sowohl die £yyUn als auch die Verpfindung setzten die materielle
Ubergabe einer Sache voraus. Anders bei der Verurteilung. Es ist also nicht
ausgeschlossen, das der kretische Gesetzgeber auch fiir die beiden letzten, unklaren Fille
angeordnet hat, daf die Hafrung nicht aus der Ubergabe einer Sache, sondern aufgrund
eines Verhaltens, einer Handlung (SicBaAAdpe vog) oder einer miindlichen Erkidrung
(d1eimépevog) entsteht, welche in der Offentlichkeit und in Anwesenheit von Biirgern
durchgefiihrt werden. Die Haftung des SiaBairdpevog und des Siermdpevoc hat keinen
Vertragscharakter, weil gar kein Vertrag abgeschlossen wurde. Sie hat aber auch keinen
ausschlieBlich deliktischen Charakter. Sogar dann, wenn durch das konkrete Verhalten
keine private Interessen verletzt werden, wie beim ouoAoynoag des Deinarchos, muB
sowohl der SiaBaiAduevog als auch der Sieimépevoc von Gortyn einstehen. Eine
prizisere Charakterisierung dieser Haftung scheint unméglich, da in der friihen
griechischen Rechtsentwicklung die deliktische und die vertragliche Haftung hiufig
untrennbar ineinander verschmolzen sind. Das gilt ebenso fiir das attische wie fiir das
gortynische Recht. Da die Haftung wegen Verletzung der nioTic den Biirgern gegeniiber
keinen Schaden an privaten Rechtsgiitern voraussetzt, hat sie pbnalen Charakter,

13 Mbgliche Interpretation der Vorschrift IX, Z. 25-26: Evkovtavg onédov. Siehe Willetts,

4 IX, Z.2627.

15 Blass, Sammlung der griechischen Dialekt-Inschriften 101, 2, 3, ad. loc.

16 So Guarducci, Inscriptiones creticae IV, ad. loc.

Dareste - Haussoullier - Reinach, Recueil des inscriptions Juridiques grecques, ad loc. (5.
352 ff)). Cantarella, Nov. Dig. It, 11 (1965), S. 546 ff. Siehe aber Maffi, Studi di epigrafia greca
(1983), S. 138 ff.: 1l participio aor. medio SiaBarAéuevoc alla r. 26-27 indice dunque che il defunto
aveva intentato un'azione contro un convenuto resoso contumace probabilmente .... fin dal inizio del
processo. Se gli eredi dell'attore vogliono riassumere la causa, divono dimonstrare che il rapporto
processuale si era a suo tempo regolarmente constituito, nonostante la cuntumacia del convenuto ...
Aiofeindpevog indica dunque la situazione dell'atiore che, dopo aver regolarmente citato in giudizio
l'avversario, rinuncia esplicitamente o implicitamente, anche contro la sua volontd, a compiere gli atti
necessari per condurre innanzi il procedimento.
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wiihrend ihr die passive Vererblichkeit (wenigstens in Gortyn) den Charakter der
vertraglichen Haftung verleiht.

Kehren wir zu Deinarchos zuriick: AopBévw TAv mioTiv begriindet also die
Haftung des Vertranensempfingers fiir den Fall, daB der tatsiichliche Sachverhalt oder die
tatsiichliche Situation in Dritten (aufgrund des Inhalts und der Publizitit) ein zumutbares
Vertrauen hervorgerufen hat, aber der angestrebte Zweck nicht erreicht wurde. Die
Suohoyia hat auch den Gesetzgeber Athens beschiftigt, ohne daB sie in den Bereich der
vertraglichen Bezichungen aufgenommen worden wire (oo &v ETepog éTépo
6podoynon). Die Verletzung der dpohoyia-Erklarung bedeutet ein betriigerisches
Vorgehen gegen die Gemeinschaft der Mitbiirger und gegen ihr Vertrauen, das sie dem
Erkldrenden entgegengebracht hat.

Die mioTig der Antike und die Vertrauenshaftung der neveren Zivilistik beweisen,
daB man bei einigen Rechtseinrichtungen, auch wenn zweieinhalbtausend Jahre
dazwischenliegen, Ubereinstimmung in den Rechtsauffassungen entdecken kann. Diese
Beobachtung gilt besonders dann, wenn sich ein allgemeines Bediirfnis nach Erweiterung
von traditionellen Haftungsgriinde vorliegt.

Im attischen Recht der klassischen Zeit hat wahrscheinlich, mit der Ausnahme der
einseitigen 6poAoyiai vor den Biirgern, das Vertrauen als selbstindiger Haftungsgrund
keine Rolle gespielt. In anderen antiken griechischen Rechtsordnungen diirfte die mioTic,
wie man aus dem Aristoteles-Fragment schlieBen kann, eine weiter entwickelte rechtliche
Anwendung gefunden haben. Es bleibt aber unbekannt, unter welchen Voraussetzungen
sie zur Gewihrung von gerichtlichem oder anderem Rechtsschutz gefiihrt hat. Der Sinn
der mioTiq existiert jedoch in der Institution der €yyun, durch die eine bereits bestehende
Schuld bestitigt wird. In einem lteren Stadium der Institution fiihrte die ¢y yUn nicht zur
Haftungsiibernahme, sondern zur Ubergabe einer Person, des Biirgen, an den Gliubiger.
In einem zweiten Stadium wird die Biirgschaft, stets unter Beibehaltung ihres dinglichen
Charakters, durch Ubergabe eines Gegenstands an den Gliubiger geleistet, wie es sich
aus dem Wort ¢y yunTrpiov in der Inschrift von Pech Mahol® nachweisen Jit, oder
auch durch Hindedruck, durch Handlungen also, die die materielle Ubergabe der
vergangenen Zeiten symbolisieren. Diese Briuche werden durch Ausdriicke wie ¥uBaiAe
xeipode mioTivl? oder 56 por xeipdg ofic mioTv20 bezeugt, eine Geste, die

18} ejeune-Pouilloux-Solier, Etrusque et ionien sur un plomb de Pech Maho (Aude), Rev.
arch. Narb. 21 (1988), 8. 19-59. Z. 5-6: Tpivov AuekTaviov EBwka GpiBuw kai eyyunTApiov TpiTny
alTég.

19 Sophokles, Philokt. 813. Cf. Hesychios, s.v. 8e8id¢. ouvBhrag. Befial. al yevdpeva
koTd ouvBrxog énagal Tov Sefidv xeipdv, eig olpBolov Tol BéBaia Eorobar kai Ay peTa T&
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zweifelsohne einen schuldrechtlichen Anspruch aus dem Vertrauensverhiiltnis unter den
Vertragspartnern schafft. Dieses war fiir die beidseitigen Verbindlichkeiten maBgebend.

Das ¢yyunTApiov von Pech Maho, der Hindedruck oder das etwas unklare
xeipépPodov2! bestitigten eine kiinftige Leistung: Die nioTic sorgt dafiir, daB die
Schuld in der Zukunft bezahlt wird. Der reale Charakter der altgriechischen Vertrige
und das Prinzip der gleichzeitigen Erfiillung von Leistung und Gegenleistung
(Surrogationsprinzip) bedeuten, daB die Klagbarkeit auf dem Vorliegen der Gegen—
leistung beruht (notwendige Entgeltlichkeit). Wenn die unmittelbare Entrichtung der
Gegenleistung aus irgendeinem Grund nicht méglich ist, wird diese durch einen
symbolischen Gegenstand oder eine symbolische Geste ersetzt. Wenn der Gliubiger die
symbolische Gegenleistung annimmt, ist das Vertrauen begriindet. Es ist seinem Partner
gelungen, in ihm durch sein Verhalten Vertrauen zu erwecken. Der reale Charakter der
Vertriige steht vielleicht mit dem rechtlichen Symbolismus im Warenverkehr in enger
Verbindung: Die Parteien haften dann, wenn sie etwas iibernommen bzw. angenommen
haben. Der Gliubiger akzeptiert eine symbolische Gegenleistung statt der tatséchlich
geschuldeten. Das bedeutet, daB er mioTig, Vertrauen, darauf hat, dal der Schuldner auch
in der Wirklichkeit seine Schuld erfiillen werde. Das Vertrauen und die Erfiillungshaftung
des Schuldners verkdrpem sich in der symbolischen Handlung,

Die ¢yyUn des archaischen Rechts oder das ¢ yyuntrApiov von Pech Maho sind mit
Rechtsauffassungen verkniipft, fiir die der bindende Charakter des bloBen Versprechens
undenkbar war. Schuldner und gleichzeitig Biirge seiner eigenen Schuld zu sein, klingt
heute paradox, erkldrt sich aber im Rahmen eines Rechtes, das sich weigert, allein aus
dem Versprechen rechtliche Folgen zu gewihren. Aus diesem Grund ist ein #uBeres
Element, ein Gegenstand oder eine Geste erforderlich, wodurch die micTig die
notwendige materielle Gestalt fiir das kiinftige Verhalten des Schuldners erhilt und, anch
wenn daraus kein klagbarer Anspruch entsteht, der Beistand der Rechtsordnung fiir die
KoTa TioTIv ouvaAlaEavTeg begriindet wird.

ouvTiBépeva, Partsch, Griechisches Biirgschaftsrecht, S. 46 ff. Weiss, Griechisches Privatrecht I, S, 222
ff. Wolff, Beitrige, 8. 171.

20 Sophokles, Oed. Kol. 1632.

21 vélissaropoulos, Les naucldres grecs, S. 286 ff.
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Bemerkungen zur Vertrauenshaftung
im altgriechischen Recht

Frau Velissaropoulos hat am SchluB ihres Vortrags schone Beispiele dafiir
gebracht, daB die pistis auch im griechischen Rechtsleben gewisse Rolle spielte. Zeichen
des Vertrauens wie der Hindedruck bekriftigen bestehende Haftungsbeziehungen
oder binden die Partner moralisch, nicht aber rechtlich. Fiir eine "Vertrauenshaftung"
hat sie jedoch, wie ich meine, keine Belege gebracht, wohl aber Ansitze fiir das
"Vertrauensprinzip" gefunden.

Das komplizierte System der modernen Haftungsregeln wurzelt im rémischen
Recht. Die bona fides setzte sich im Vertragsrecht des 2.-1. Jh. v. Chr. durch!. Seitdem
der Pritor bei gewissen vertraglichen Bezichungen die ProzeBformel mit der Klausel
quidquid dare facere oportet ex fide bona ausstattete, kennt man das Vertrauensprinzip.
Die Besonderheit der ex bona fide gewihrten Klagen fithrte dazu, daB bestimmte
Vertrége durch bloBen Konsens zustandekommen konnten.

Auf der romischen Grundlage entwickelten sich im modernen Vertragsrecht das
Konsensualprinzip, wonach jede Vereinbarung eine Haftung erzeugt, das Vertrauens—
prinzip, wonach Treu und Glauben die vertraglichen Beziehungen beherrschten2, und im
Schadenersatzrecht das Verschuldensprinzip. Als Korrektur bzw. Erweiterung von
Konsensual- und Verschuldensprinzip entwickelten deutsche Zivilisten, auf Jhering
aufbauend, die sogenannte Vertrauenshaftung3. Es entstehen quasivertragliche oder
quasideliktische Haftungsbeziehungen ohne Konsens und ohne Verschulden, bloB aus
"Inanspruchnahme fremden Vertrauens"4,

1 Vgl Kaser RP I 485 ff.; H. Honsell-Th. Mayer-Maly-W. Selb, Romisches Recht, 1987,
220 ff.

2§ 242 dBGB. Nach K. Larenz, Lehrbuch des Schuldrechts I, 131982, 116 ist diese
Bestimmung ein "konkretisierungsbediirftiger Mafistab". Treu und Glauben besagten seinen Wortsinn
nach, daB "jeder in Treue zu seinem gegebenen Worte stehen und das Vertrauen, das die unerléBliche
Grundlage aller menschlichen Beziehungen bildet, nicht enttiuschen oder miBbrauchen, da er sich so
verhalten soll, wie es von einem redlich Denkenden erwartet werden kann." ’

3 Vgl. Larenz a.a.0. 102 ff.; C. W. Canaris, die Vertrauenshafiung im deutschen Privatrecht,
1971.

4 Das dBGB enthilt keinen Rechtssatz, der allgemein bestimmte, daB schon durch die
"Aufnahme von Vertragsverhandlungen erhihte Sorgfalts- und Schutzpflichten sowie Loyalititspflichten”
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Es ist deshalb wenig wahrscheinlich, die Vertrauenshaftung im altgriechischen
Recht wiederzufinden, weil dieses weder das Konsens- noch das Verschuldens-
prinzip kenntS. Wenn diese beiden Prinzipien nicht gelten, braucht man auch keine
Vertrauenshaftung zu derer Korrektur. Auf die schwierige Frage, wie die vertraglichen
Haftungsbeziehungen im altgriechischen Recht entstehen, muB ich in diesem
Diskussionsbeitrag nicht eingehen. Ich méchte nur einige von Frau Velissaropoulos
vorgelegte Quellen darauthin iiberpriifen, ob sie die "Vertravenshaftung" bestitigen oder
nicht.

1) Das zitierte Fragment des ersten Vertrags zwischen Rom und Karthago6 regelt
die Geschiftstitigkeit romischer Handler auf karthagischem Gebiet (Polyb. 3,22, 8 £.):

Toig & kat' éuropiav Mapoyvopgvorg undiv EoTw TéAog ARV &M kApUKI
f ypappatel. 800 &' &v TolTwv MapdvTwy oA, Snuoaia mioTel
dperéabu TG &moBopévey, Soa &v fj tv AiBUn A év Sapddvr Tpadi.

Die des Handels wegen kommen, sollen kein Geschift rechtskriftig abschlieBen diirfen, es sei
denn im Beisein eines Herolds oder Schreibers. Was aber in deren Gegenwart verkauft wird,
dafiir soll die Schuld dem Verkéufer vom Staat verbiirgt sein, bei allem, was entweder in
Libyen oder auf Sardinien verkauft wird.

Wenn rémische Kaufleute auf karthagischem Gebiet verkaufen wollten, durften sie
das nur unter Mitwirkung eines Herolds, keryx, oder Schreibers, grammateus, tun’. In
diesem Fall steht die Kaufpreisschuld unter mioTic 8nuooia. In der Klausel sieht man
eine staatliche Garantie fiir private Vereinbarungen: Offentlichkeit und Formzwang sind
die Voraussetzungen des Rechtsschutzes, der den staatsfremden Hindlern sonst nicht

begriindet wiirden, vgl. Larenz a.a,0, 102. Das dBGB enthlt aber eine Reihe von Einzelbestimmungen,
die eine Ersatzpflicht fiir den "Vertrauensschaden" begriinden, so §§ 119, 122, 307, 309, 523 Abs. 1 usw.
Zur Abgrenzung von der culpa in contrahendo vgl, Canaris a.a.0. 30 f.

5 $. die herrschende Lehre bei H. J. Wolff, SZ 74, 1957, 26ff. Diese Kategorien treten auch
im rmischen Recht erst in einer spiteren Entwicklungsphase des Privatrechts auf, s. 0, Anm. 1.

6 Zur Datierung vgl. H. Bengston, Die Staatsvertrige des Altertums I, 1975, Nr. 121; H.
Bengston, Griechische Geschichte von den Anfingen bis in die rémische Kaiserzeit, 1977,47 Anm. 1; R,
Werner, Der Beginn der rémischen Republik, 1963, 340 ff.; A. Alfoldy, Early Rome and the Latins,
1965, 350 ff.; F. Wieacker, Rechfsgeschichtc 266 Anm. 140.

7 Polybios spricht von “keryx" oder "grammateus". Den griechischen grammateus hat man in
der Literatur mit dem phoinikischen "spr” gleichgestellt, vgl. Werner a.a.0, 319; M. David, The Treaties
between Rome and Carthago and their Significance for our Knowledge of Roman International Law, in:
Symbolae van Oven, 1946, 236; W. HuB, Geschichte der Karthager, 1985, 86 Anm, 3. Herold als
"Aufrufer” hieB in Karthago sonst "gr", CIS I 3, 4883, 2.4; vgl. HuB a.a.0. 483. Man kann nicht mehr
feststellen, ob Polybios die beiden griechischen Warter als Synonym zur Erkldrung eines einzigen
karthagischen Wortes verwendet habe oder zwei Beamte mit getrennten Rollen gemeint waren.
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gewidhrt worden sei®. In den archaischen Rechtssystemen sichern die "&ffentlich"
abgeschlossenen Geschifte vor allem den giiltigen Erwerbstitel?. Nach Polybios kann
man darauf schlieBen, daB besonders auf die Inanspruchnahme der &ffentlichen Form
und auf die Garantie fiir den Kaufpreis Gewicht gelegt wurde. MioTi Snuooia ist
jedenfalls mit dem lateinischen Ausdruck fides publica zu verbinden. Polybios gilt als
zuverldssiger Autor, der seine Quellen prizise iibersetzt und referiert!0. Der Vertrag
zwischen Rom und Karthago diirfte in lateinischer und vielleicht in phnizischer Sprache
abgefaBt gewesen seinll. Es ist also sehr wahrscheinlich, daB es sich hier um die
lateinische fides publica handelt, die als 6ffentliche Garantie eines privaten Vertrages dem
ius gentium einzuordnen ist!2, Die Klausel hat nach Norr weder mit der Vertragstrene der
privaten Vertragspartner noch mit dem foedus zwischen Rom und Karthago zu tun, Am
wenigsten erlaubt sie Folgerungen auf die Haftungsregeln im altgriechischen Recht.

2) Im achten Buch seiner Nikomachischen Ethik analysiert Aristoteles die
Kategorien der ¢ihic. Freundschaftliche Kontakte schafft man auch wegen Niitzlichkeit,
die dann entweder von rechtlichen oder bloB sittlichen Normen gesteuert werden (Aristot,
NE 8,13,1162 b):

foT1 &' A vopikA pév A Emi pnTolC, ) pEv TapTav dyopaia tk Xeipog eig
Xeipa. N 8¢ eAeubepiwTEpa €l Xpdvov, kel Spodoyiav B¢ Ti &vTi Tivog.
dihov & v TauTn TO dgpeidnua kolk Gugiloyov. @ihikdv B TAV
avaBoAv Exerr Sidmep tviog olk gioi TodTwy dikal. AN’ ofovTon Seiv
aTEpYEIv Toug kaTd ToTIV cuvaAAdEavTag,

Die gesetzliche Freundschaft ist die 'zu bestimmten Bedingungen', einerseits villig krdmerisch,
Zug um Zug, anderersetis etwas ehrenhafter auf Zeit, gem4B einer Homologie, 'das eine fiir das
andere'. In dieser (Freundschaft) ist die Leistung klar und nicht umstritten, und die Freundschaft
gestattet den Aufschub. Deshalb gibt es bei einigen dafiir keine Klagen, sondern sie glauben,
diejenigen, welche ein Geschiift auf Treue abschlieBen, miissen sich damit 2ufrieden geben.

Das Schliisselwort der Interpretation von Frau Prof. Velissaropoulos sehe ich in
oTepyev. Gegen den Vergleich mit servabo, pacta servabo des pritorischen Edikts muf3
man Bedenken erheben. Pacta servabo erscheint nimlich im Edikt als rechtspolitische

8 Vgl. David a.a.0. 236; D. Norr, Aspekte des rémischen Vélkerrechts, 1989, 103.

2 Zu der zeitlich nahestehenden griechischen Praxis vgl. F. Pringsheim, Ges. Abh. 1961, 303
ff.; zum Marktkauf G. Thiir-H. Tacuber, ProzeBinschriften Arkadiens, 1994, Nr. 17, Anm. 56.

10 vgl. Bickermann, The Oath of Hannibal, 1985, 260; Norr a.a.0. 108.

Il Die Méglichkeit eines griechischen Originals wurde noch nie vertreten.

12 ygl. N6 a.a.0. 109; zu der langen Entwicklung zur bona fides des Privatrechts s. D. N6,
Die Fides im rédmischen Vélkerrecht, 1991, 42 ff.; M. Kaser, Ius Gentium, 1994, 35ff.
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Philokles wurde im Zusammenhang mit dem Harpalos-Fall wegen Bestechung
wilhrend seiner Amtszeit angeklagt. Aus § 2 der Rede sieht man, daB er bei seiner
Ernennung zum Strategos vor allen Athenern zugesagt hatte, er werde verhindern, daB
Harpalos in den Piriius segelt. Wahrscheinlich hat er es mit seinem Amtseid beschworen.
In § 4 ist von einer Homologie die Rede: Philokles habe alle Athener getduscht, das von
den Athenern empfangene Vertrauen (TAv mioTw) enttiuscht und habe damit gegen ein
Gesetz gehandelt. Das zitierte Gesetz bezieht sich auf die Homologie: "Wenn jemand
etwas, das er vor den Biirgern zugesagt hat, iibertritt, dann soll dieser haftbar sein fiir
seine Unrechtstat." Ich sehe zwei Moglichkeiten, dieses Zitat zu erkliren: Entweder
bezieht sich die Homologie im Text auf den im § 2 genannten Eid des Philokles bei
Antritt des Strategenamtes. In diesem Fall ist die Stelle fiir die Haftungslehre
uninteressant. Oder - und mir scheint diese Variante vorzuziehen - sind die
Homologiegesetze von Deinarch unkorrekt wiedergegeben.

Den korrekten Wortlaut findet man bei Demostenes. In seiner Rede gegen
Phainippos zitiert er ein Gesetz, "welches anordnet, daB gegenseitige Homologien
maBgeblich sind, die vor Zeugen geleistet werden"18. In einer anderen Rede, gegen
Dionysodoros, erwihnt er Gesetze, "welche anordnen, was jemand freiwillig dem
anderen homologiert, sei maBgeblich”!®, In beiden Fragmenten zitiert Demosthenes .
Gesetze iiber die Homologie. Es handelt sich dabei um vorprozessuale Ma8nahmen. Die
Parteien muBten in der Anakrisis oder amtlichen Diaita auf bestimmte Fragen des
Gegners genaue Antwort geben: Auskiinfte oder Zugestindnisse. An diese
Zugestidndnisse werden sie gesetzlich festgehalten. Durch die Fragen und Antworten
konnten die Parteien den Streitstoff abgrenzen20. Die Homologie begriindet keine
Verpflichtungen, sondern legt nur die AuBerungen der Parteien in einem kiinftigen
ProzeB fest: "Die Gesetze iiber den Antwortzwang und iiber das Festhalten an
zugestandenen Behauptungen bilden die rechtliche Klammer zwischen dem dialektischen
und dem rhetorischen Verfahrensabschnitt"2!, Bereits KuBmaul betont: "Die Gesetze
iiber die Homologie werden von den Rhetoren mit einem gewissen moralischen Pathos”
allgemein als Pflicht zum Worthalten zitiert22.

12 Dem. 42 (Phain.) 12: £Tepov 5t Tov xehedovra kupiog elvar Tég mpdg dAAAAoug
épodoyiag. ¢ v dvavTiov moijowvTar papTipwv. Vgl. G. Thilr, Beweisfithrung vor den
Schwurgerichtshfen Athens, 1977, 155.

19 Dem, 56 (Dionys.) 2: "Yuiv. & &vbpec BicaoTai, xai Toic vOpoIg Toig UpETEpoIg. of
xehebovaiv. oo bv Tig Ekdv ETepog ETépy dpohoynon. kipia elvas. Vgl. Thiir a.a.0. 156, in Anm.
120 mit Hinweis auf weitere Reden, wo das Gesetz zitiert wird.

20 Vgl. Thir a.a.0. 152 ff. ausfihrlich zu dem auBergerichtlichen Verfahren im athenischen
ProzeBrecht.

2l Thiir a.2.0. 156.

2 P. KuBmaul, Synthekai. Beitrige zur Geschichte des attischen Obligationenrechts. Diss.
phil. Basel 1969, 34.
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Was ergibt sich hieraus fiir unsere Ausgangsstelle, Deinarch Philokl.4? Ich neige
der Ansicht zu, daB auch er die bei Demosthenes iiberlieferten Homologiegesetze zitiert.
Er wendet sie aber unkorrekt auf den Amtseid von Philokles an, was keineswegs Objekt
der urspriinglichen Regelung war. Eine "deliktische" Haftung, weswegen Philokles hier
angeklagt wird, entsteht nicht aus der Homologie, sondern aus der Verletzung der
Amtspflichten.

4) SchlieBlich mochte ich auf eine dhnlich "erfinderische" Argumentation bei
Hypereides hinweisen, wo das Fehlen von Gesetzen fiir den konkreten Fall ebenfalls
durch krampfhafte Analogic ersetzt wird. Es handelt sich um die Rede gegen
Athenogenes, der dem verliebten Epikrates seine Sklaven mit einem Parfumladen
verkauft hatte. Dem ungliicklichen Kaufer wurde bald klar, daB er hineingelegt wurde,
weil der Laden wegen Diebstahlschéden stark verschuldet war. Epikrates versuchte
deswegen gegen Athenogenes im ProzeB vorzugehen?3, )

Der Redner hatte keine leichte Aufgabe, da er sich auf Gesetze stiitzen muBte. Seine
Hilflosigkeit ist offensichtlich, wenn er mit einer gewollten und falschen Analogie die
agoranomischen Gesetze zitiert: Es gebe ein Gesetz, das befiehlt, auf der Agora nicht zu
ligen?4. Athenogenes stand ja auf der Agora, als er das betriigerische Geschift
abgeschlossen hatte. Ein anderes Gesetz ordnete an, daB derjenige, der Sklaven verkauft,
vorher sagen soll, ob dieser eine Krankheit habe; wenn nicht, soll Riickgabe sein?5,
Athenogenes hat die Diebstihle verschwiegen, also soll er das Geschift riickgingig
machen. Allein die Tatsache, daB Hypereides mit seiner ganzen Redekunst nur so
schwache Analogien aus weit hergeholten Gesetzen heranziehen konnte, bestitigt das
Fehlen jeder Vorschrift iiber bona oder mala fides im athenischen Kaufrecht26. Dem
romischen Vertrauensprinzip entsprechende Einrichtungen sucht man in Athen

vergebens.

2 Vgl MacDowell a.a.0. 140.

24 Hypereid. Ath. 15: & pév Toivuv elg vépog kehed[el] dpeudeiv év T alyopal

25 Hypereid. Ath. 15: peta 8¢] TalTta €[Tepolg véuog [éoTi mepi Gv dporoyolviTeg
&AAGhoig oupBaANovav, BTav Tig AR dvBpanoBov mpoléyey dav Tt Exn dppwoTnua. el B[¢
ulh. dvaywyn TodTou toTiv.

26 Vgl dazu H. Meyer - Laurin, Gesetz und Billigkeit, 1965, 15 ff., 35 ff,
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Joseph Méléze Modrzejewski (Paris)

ITépnoig BAkng.
A propos du délit religieux
dans 1'Egypte grecque et romaine*

A la mémoire de Henryk Kupiszewski (1927-1994)

L —Dans le dernier tiers du ITI® sigcle avant notre ére, au lendemain de la conquéte
macédonienne de I'Egypte, une certaine Artémisia, fille d'Amasis, a adressé au dieu
Osérapis une curieuse plainte dont le texte est conservé au Musée national de Vienne :

"0 Seigneur Osérapis et vous les dieux qui siégez avec Osérapis ! Moi, Artémisia,
fille d'Amasis, j'éléve devant vous cette plainte contre le pére de ma fille qui I'a privée de
présents funéraires ct de sépulture. Comme il n'a pas fait justice envers moi et envers ses
enfants et qu'il a commis un acte injuste envers moi et ses enfants, puissent Osérapis et
les dieux (qui I'assistent) faire qu'il ne regoive pas (lui non plus) de sépulture de la part
de ses enfants et qu'il ne soit pas en mesure d'enterrer ses parents. Aussi longtemps que
cette imprécation est déposée ici, qu'il disparaisse dans le malheur de la terre et de 1a mer,
lui-méme et les siens, par la volonté d'Osérapis et des dieux qui si¢gent au Posérapi, et
qu'il ne connaisse pas la grice d'Osérapis et des dieux qui siégent avec Osérapis.
Artémisia a déposé cette imprécation, en suppliant Osérapis de prononcer le jugement, lui
et les dieux qui si¢gent avec Osérapis. Aussi longtemps que cette imprécation est déposée
ici, que le pére de la fillette ne connaisse nullement la grice des dieux. Quiconque
enléverait cette écriture et léserait Artémisia, que la divinité Jui inflige la punition ..."

Cet article, qui reprend le texte de ma communication an IX® Colloque international de droit
grec et hellénistique (Graz, le 14 septembre 1993) augmenté de quelques indispensables indications
bibliographiques, résume une partie des résultats de mon séminaire de papyrologie et d'histoire des droits
de I'Antiquité A I'Ecole pratique des Hautes Etudes (Sciences historiques et philologiques) en 1992-1993.
Aprés le Colloque de Graz, il a fourni la matitre d'un exposé présenté le 3 décembre 1993 a Lyon, dans le
cadre d'un programme de recherche sur le théme "Nécropoles", a l'initiative de mes collégues M., Drew-
Bear, M.-T. Le Dinahet et J.-Fr. Salles— Au moment de terminer la mise en forme de ce travail pour le
volume Symposion 1993, j'apprends la douloureuse nouvelle de la disparition de mon ami et camarade
d'études Henryk Kupiszewski, décédé a Varsovie le 3 avril 1994: je le dédie 2 sa mémoire,
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Le texte dont on vient de proposer une version frangaise compte parmi les plus
vénérables des papyrus grecs d'Egypte. Publiée pour la premiere fois par I'Italien
Petrettini en 1826!, I'imprécation d'Artémisia s'apparente, du point de vue paléo-
graphique, aux rares piéces papyrologiques du IVE siécle av. n.&. actuellement connues :
les "Perses" de TimothéeZ, la convention matrimoniale d'Eléphantine3, la "pancarte” de
Peukestas fils de Makartatos trouvée a Saggara®. A la paléographie correspond la langue,
qui n'est pas encore la koiné mais un mélange de dialectes 2 dominante ionienne, ainsi
que le nom de la divinité par I'invocation de laquelle commence le texte : Osérapis nous
renvoie  un moment antérieur 4 l'institution officielle du culte de Sarapis 4 Alexandrie.
On n'hésitera pas & assigner a ce document avec U. Wilcken une date le situant 2 1a fin du
régne d'Alexandre le Grand ou peu aprés sa mort, sous le gouvernement de Ptolémée fils
de Lagos comme satrape d'Egypte, vers 325-320 av. n.2.5

Artémisia accuse un homme, qu'elle appelle "le pére de sa fille", d'avoir privé celle-
ci de présents funcraires et de sépulture, Tdv kTepfwv dneoTépnoe xai TAC Bknc. La
périphrase, qui laisse dans I'anonymat 'identité de 1'auteur de I'acte incriminé, implique-
t-elle une union irréguliére ou sert-elle uniquement 4 ne laisser subsister aucun doute sur
la paternité du maifaiteur, le décés de la fille ayant pu éventuellement coincider avec le
divorce du couple ? Difficile de trancher.

1 P. Artémisia (Vienne, Bibliothéque Nationale d'Autriche, G 1) : G. Petrettini, Papiri greco-
egizi ed altri greci monumenti dell'L.R. Museo di Corte, Vienne 1826, p. 1 sq. ; F. Blass, Philologus 41,
1882, p. 746 sq. ; C. Wessely, Die griechischen Papyri der Kaiserlichen Sammlungen Wiens (11.
Jahresbericht d. k.k. Franz-Joseph-Gymnasiums), Vienne 1885, p. 4 sq. ; SB I 5103 ; Pap. Mag. Gr.
XL. Version anglaise de R.F. Hock dans H.D. Betz, Ed., The Greck Magical Papyri in Translation,
Chicago et Londres 1986, p. 280. L'édition que j'utilise est celle de U, Wilcken, Urkunden der
Ptolemierzeit I, Berlin-Leipzig 1927, n° 1 (UPZ 1, 1). Pour I'écriture, voir la planche dans O.
Montevecchi, La papirologia, 2¢ éd., Milan 1988, tav. 9, d'aprés C. Wessely, Die itesten lateinischen
und griechischen Papyri Wiens (Stud. Pal. XIV), Leipzig 1914, Taf. 1. Pour la bibliographie de ce
document, en dernier lieu, G. Bastianini, "La maledizione di Artemisia (UPZ I 1) : un mpwTérOAAOV",
Tyche 2, 1987, p. 1-3.

2 P. Berol. 9875. Voir O. Montevecchi, op. cit,, tav. 8, d'aprés C.H. Roberts, Greek Literary
Hands 350 B.C. — A.D. 400, Oxford 1956, pl. L.

3 P. Eléph. 1 (310 av. n.2.) ; rééd. M. Chr. 283 ; P.M, Meyer, Jur. Pap. 18 ; Sel. Pap. I,
1; Papyrological Primer?, 25 ; P.W. Pestman, The New Papyrological Primer, Leyde 1990 (2° éd.
1994), n° 1. Reproduction partielle dans O. Montevecchi, op. cit., tav. 10, d'aprés l'editio princeps, O.
Rubensohn, Berlin 1907, Taf. III. Pour d'antres reproductions, voir B.L. Konkordanz, p- 59-60.

4 E.G. Turner, "A Commander-in-Chief's Order from Saqqara”, JEA 60, 1974, p. 239-242 =
SB XTIV 11942 (331 ? av. n.2). Description et planche dans E.G. Tumer, Greek Manuscripts of the
Ancient World, 2° éd. par P.J. Parsons, Londres 1987, p. 136 et 138-139 (n° 79). Pour l'interprétation de
ce document, voir RHD 54, 1976, p. 118 (SDHI 43, 1977, p. 718) ; cf. mon article "Les tourments de
Paul de Tarse", Symposion 1988, Cologne et Vienne 1990, p. 319-236, partic. p. 335.

5 U. Wilcken, UPZ I, p. 97-98.



Délit religieux 203

Contre ce pére indigne Artémisia sollicite une sanction, dans un style éminemment
juridique. Elle propose une qualification des faits qu'elle vient d'exposer : ceux-ci
constituent un outrage, &8ikia, qui affecte toute la famille, Artémisia elle-méme (&3
¢pe, 1. 4) et tous les enfants du coupableS. Osérapis, qui siége & la maniére d'un président
de tribunal entouré de ses assesseurs, Bzoi ol... kaBApevor, doit infliger & l'accusé un
double chitiment, pour I'avenir et dans I'immédiat : pour I'avenir, I'empécher d'enterrer
ses propres parents et de recevoir lui-méme aprés sa mort une sépulture de la part de ses
enfants ; dans I'immédiat, le faire périr sur terre ou sur mer, 4 moins — cela n'est pas dit
explicitement, mais Ja conjecture s'impose — de réparer 'outrage avant que la plainte
(xaTaPBon, 1. 6) déposée au Posérapi, "Maison d'Osiris-Apis" (Prj-Wér-hp), n'aboutisse
& une sentence (v &iknv Sixdoau, L. 10) des divinités justicidres?. Accessoirement, une
sanction est demandée contre quiconque, en enlevant l'imprécation écrite de I'endroit ol
elle fut déposée, commettrait une autre adikia 4 I'égard de la plaignante (1. 13).

Une accusation, un tribunal, un délit déja commis, un autre délit possible, une
double sanction pour le premier délit, une autre sanction pour le second, encore que le
mauvais état du papyrus nous cache le détail de ce dernier point — voila une affaire qui
aurait di susciter l'intérét des historiens du droit. Curieusement, elle les a laissés
pratiquement indifférents. Quelle est donc la portée juridique de la plainte d'Artémisia ?
Et d'abord, en quoi consiste I'adikia commise par le pére anonyme ?

Pour répondre & cette question, U. Wilcken a rapproché notre papyrus d'une notice
d'Hérodote : le pharaon Asychis, nous dit le "Pére de I'Histoire", aurait promulgué une
loi autorisant un Egyptien 2 contracter un emprunt en donnant la momie de son pere (Tod
TaTPOG TO vékuv) en gage (Evéxupov) de sa dette ; en cas de non-remboursement, le
débiteur encourait la peine de ne pas pouvoir ensevelir ses proches et était lui-méme

6 Taiétudié le terme &Sixia A la lumidre des sources papyrologiques dans une conférence faite
en janvier 1959 a I'Institut de Droit romain de Paris et publiée, sous le titre "La notion d'injustice dans
les papyrus grecs”, dans Iura 10, 1959, p. 67-85, Pour "les figures de I'impiété" (&oéBeia, iepoouhia)
dans le droit de 'Egypte ptolémaique, on doit & présent se reporter 4 la thése d'A. Helmis, Crime et chéti-
ment dans 'Egypte ptolémaique. Recherches sur I'autonomie d'un modéle pénal, Paris 1986 (Université de
Paris X-Nanterre, 1986 ; cf. RHD 1990, p. 270 sq.), p. 34 sq., et notes, p. 240 sq. ; pour I'imprécation
d'Artémisia : p. 129 sq.

i KaToBon, terme technique, rel2ve d'une tradition grecque ; A ce propos, Blass citait déja
Thucydide (I 73, 1 ; VIII 85, 2) ; la Souda donne comme équivalences, pépyig et kaTnyopia (Wilcken,
UPZ1, p. 103, comment. 4 1a 1. 6). Le verbe xaTaBoav apparait dans la version grecque du coutumier
sacerdotal, P. Oxy. XLVI 3285, 1. 3, §, 7, pour rendre une tournure démotique : voir P.W. Pestman,
"Le manuel de droit égyptien de Hermoupolis. Les passages transmis en démotique et en grec", Textes et
€tudes de papyrologie grecque, démotique et copte (P.L.Bat. 23), Leyde 1985, p.116-143, partic. p. 118.
(Comparez xpagov dans la tablette citée infra, note 31). Aixn,  la ligne 10, se référe a la sentence ; a la
ligne 13, le méme mot semble désigner Ia "punition”, acception qui ne sera plus attestée dans I'Egypte
hellénistique : voir A. Helmis, thése précitée, p. 285 (69).
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interdit de sépulture aprés sa mort8. Cest i cette méme loi que se réfere de toute
évidence, sur un ton moralisateur, Diodore de Sicile, 2 cette différence prés que, dans sa
version, l'usage (voupov) dont il s'agit ne concerne pas le seul pére du débiteur, mais
ses parents (T& cwpoTa TOV TETEAEUTNRGTWY yovEwy), et qu'il n'y est pas question
de gage (¢véxupov), mais d'hypothéque (¢ic GmoBrAxnv Saveiou)?. Une troisiéme
variante de la méme disposition apparaitra au II® sigcle de 'Empire sous la plume de
Lucien de Samosate, qui rétablit le gage et remplace les parents par "frére ou pere"10,
Frappé par la coincidence des formules concernant la sanction dans la plainte d'Artémisia
et dans le texte d'Hérodote, Wilcken a postulé, par déduction, l'identité du délit : le pére
indigne aurait engagé, pour garantir une créance, la momie de sa fille et les présents qui
I'accompagnaient, comme I'y autorisait la loi égyptienne ; n'ayant pas remboursé la
dette, il aurait ainsi dépouillé la défunte de sa sépulture (dmeoTépnoe ... TAg BAkng, L.
2-3H11,

Cette interprétation a ét€ acceptée par de nombreux savants!2. Elle n'est cependant
pas sans faille. Une premiére difficulté, sans doute smineure mais qui a assez préoccupé
Wilcken, a trait aux personnes visées par la loi en question. Celle-ci parle, on I'a vu,
suivant la source, du pére, des parents, du frére, et non pas des enfants ou, plus

8 Hérodote, Hist. II, 136. Cf. Wilcken, UPZ I, p. 99.

9 Dicdore, Bibl. histor. I, 93, 1-2. Voici le fragment en question dans la récente édition de la
Collection des Universités de France, texte établi par Pierre Bertrac, traduction d'Yvonne Verniére, avec
une "Introduction générale" par Frangois Chamoux, Paris 1993 : "1. C'est une opinion bien établie chez
les Egyptiens que le devoir le plus sacré, c'est d'honorer publiquement ses parents et ses ancétres d'une
manigre plus éclatante encore lorsqu'ils sont passés dans la demeure éternelle. C'est aussi une coutume
chez eux de donner le corps de leurs parents défunts comme gage d'une dette ; mais 2 ceux qui ne
remboursent pas la dette s'attache la pire des infamies et ils sont, aprés leur mort, privés de sépulture, 2.
On peut 2 juste titre admirer ceux qui ont établi de telles coutumes, parce quils se sont efforcés
d'introduire dans le ceeur des hommes, autant qu'il était en lenr pouvoir, la modération et la rectitude des
meeurs, non seulement par les relations entre vivants, mais aussi par les funérailles et les soins donnés
aux morts",

10 Du deuil, 21 : mohhdxig 8¢ kai Beopévey xpnudTwv dulpi AlyunTiw EAuoe Thv
dmopiav évéxupov fj & aBedgog f 6 TaThHP Ev KouPH yevdpevoc.

1 Wilcken, UPZT, p. 110: “... den SchiuB ziehen, daB der Beklagte die Mumie
seiner Tochter mitsamt den ihr zugedachten Totenbeigaben fiir eine
Schuld verpfidndet hat und sich nun weigert, die Schuld zuriickzu-
zahlen, so daB die Tochter nicht begraben werden kann. Dadurch ‘beraubt’ er sie
in der Tat ‘der Totebeigaben und des Begriibnisses™ (espacé par Wilcken).

12 Voir, p. ex., HI. Bell, Cults and Creeds in Graeco-Roman Egypt, Liverpool 1953, p. 4 ;
A. Swiderek, "Hellénion de Memphis — la rencontre de deux mondes”, Eos 51, 1961, p. 55-63, partic. p.
61. Dans un sens différent et assez proche, semble-t-il, de I'interprétation que je propose ici, R.W. Daniel
& F, Maltomini, Supplementum Magicum II (infra, note 31), p. 3, qui renvoient 2 un travail inédit de
P.W. Pestman.
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précisément, d'une fille, cas dont il s'agit dans la plainte d'Artémisia. Wilcken supposait
une extension qui se serait opérée au cours des siécles (“eine weitergehende An-
wendung"). On pourrait admettre aussi I'existence d'une liste, énumérant, dans un ordre
"hiérarchique”, les membres d'une famille ; les auteurs grecs n'auraient cité que les
premiéres parmi les personnes figurant sur cette liste. Car il n'est pas dil tout sfir que
Diodore utilise ici Hécatée d'Abdére, se faisant ainsi le témoin d'une "évolution”
accomplie entre le milieu du Ve sigcle av. n.&., époque d'Hérodote, et le tournant du IVe,
Les deux auteurs peuvent fort bien utiliser la méme source, chacun & sa maniére, 3 moins
que Diodore ne suive tout simplement Hérodote en modifiant son récit!3.

La deuxidme difficulté concerne I'auteur de la loi. Le pharaon Asychis est un
personnage énigmatique. On a du mal & reconnaitre sous ce nom un des souverains
égyptiens attestés par nos sources. Ici encore, Diodore de Sicile emboite le pas 2
Hérodote mais, au lieu de nous donner la clé de I'énigme, il embrouille le probléme. Dans
sa liste des pharaons législateurs, Diodore mentionne, aprés Ménés 4 qui il réserve la
premisre place, deux noms qu'on peut mettre en rapport avec Asychis : Sasychis,
éventuellement identifiable & Shepseskaf fils de Mykérinos, dernier pharaon de la IVe
Dynastie (2467-2464 av. n.2.), et Sésodsis, une variante de Sésostris!4 ; parmi les cing
souverains qui ont porté ce nom, Sésostris III (1878-1843 av. n.2.), "pharaon de légende
et d'histoire", vient avant tout 2 l'esprit!3, Etonnante pérennité d'une loi qui, promulguée
sous |'Ancien Empire égyptien, serait encore appliquée A I'époque d'Artémisia, 2 la fin du
IVe av. n.g. sinon & celle de Lucien de Samosate, au IT¢ sigcle de n.2. ! Mais les
identifications en question sont douteuses et les conclusions qu'on serait tenté d'en tirer
sont sujettes a caution.

Troisieme et derniére difficulté : la symétrie entre sanction et acte, pivot du
raisonnement de Wilcken. Que des Egyptiens, en cas de nécessité, aient pu étre amenés 2
“mettre au clou” la momie d'un proche parent — pére, frére ou fille, pen importe, on peut
éventuellement I'imaginer, bien qu'aucune source égyptienne ne l'atteste de maniére

13 Sur les sources de Diodore, voir A présent Fr. Chamoux, "Introduction générale” 2 I'édition
de P. Bertrac et Y. Verniére (supra, note 9), p. XXII-XXVI.

14 Bibl. histor. I, 94-95. Pour Asychis-Sasychis identifiable 2 Shepseskaf, voir K.A. Kitchen,
"A Note on Asychis", Pyramid Studies and Other Essays Presented to LE.S. Edwards, Londres 1988, p.
148-151.

15 M. Malaise, "Sésotris, pharaon de légende et d'histoire”, Chr. d'Eg. 41, 1966, p. 244-272.
Voir C, Obsomer, Les campagnes de Sésostris dans Hérodote, Bruxelles 1989, od l'on trouvera la
bibliographie antérieure (p. 189-202), ainsi que les références aux textes des auteurs grecs et latins qui,
aprés Hérodote, ont parlé de ce souverain et les diverses variantes de son nom (Sésotris, Sésonchosis,
Sésoosis, Sostris, Vezosis : p. 33-36). Sauf erreur, Diodore est le seul A employer la variante Jeadwoig
(Bibl. hist. I, 53-58 et 94, 4), mais celle-ci apparait sous une forme latinisée, Sesosis, chez Pline
I'Ancien (Hist. univ. 36, 74) et chez Tacite (Ann. 6, 28).
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directe. Encore sous le Bas-Empire romain, auteurs chrétiens et constitutions impériales
stigmatisent la pratique qui consiste 4 s'emparer du cadavre d'un parent du débiteur pour
forcer celui-ci & payer sa dette : L. Mitteis n'avait probablement pas tort de mettre ces
textes en paralléle avec la notice d'Hérodote concernant le gage sur la momie du pére!$,
Mais il n'en résulte pas nécessairement qu'il en soit ainsi de la fille d'Artémisia.

Le chétiment qui frappe le débiteur égyptien dans la mystérieuse loi rapportée par
les auteurs grecs est une "peine réfléchissante” ; elle correspond au délit, mais ne le
reproduit pas. Dans le texte de Diodore, oTépnoig TagpaAg, “privation de sépulture”, ne
signifie certainement pas que le corps du débiteur insolvable ou récalcitrant devait étre
momifié et mis en gage en remplacement de celui de son pére ; cette expression indique
seulement que ce débiteur était privé de ce qu'un honnéte homme peut attendre ici-bas
aprés sa mort : une sépulture décente et des honneurs funéraires conformes 4 la tradition.
Elle apparait ici comme synonyme de oTépnoig 8dxng, formule que la plainte d'Artémi-
sia (1. 2-3) nous a inspirée pour le titre de la présente étude. )

La convergence entre le papyrus d'Artémisia et la notice d'Hérodote ne va pas au-
dela de la peine, qui pouvait sanctionner plusieurs délits en rapport avec les sépultures et
les devoirs funéraires. Elle n'implique pas I'identité de I'acte. Nous devons donc écarter
cette idée de notre analyse. Reste 2 préciser la nature ce cet acte et le mécanisme juridique
de la démarche choisie par Artémisia. Commengons par le deuxiéme point.

II. — A cet effet, essayons de suivre une auntre piste, plus prometteuse que la
recherche de I'insaisissable Asychis et de sa loi. Elle s'ouvre 4 nous grice a la deuxiéme
sanction qu'Artémisia demande pour le pére de sa fille. Artémisia appartient au milieu
hellénomemphite, nourri d'une double tradition, grecque et égyptienne, qui a donné
naissance au culte de Sarapis!7. Ses ancétres sont & chercher parmi les "hommes d'airain"
(x&Akeor &vdpeg) dont parle Hérodote, mercenaires ioniens et cariens de Psammétique
Ier (664-610 av. n.2.)!8. On connait bien depuis peu I'un d'eux, Pédon fils d'Amphinoos
(ou d'Amphinés), un Ionien qui a fait une brillante carriére 4 la cour de ce roi: une
“statue-cube" égyptienne avec une inscription grecque en écriture ionienne archaique,

16 Ambroise, De Tobia 10 ; Nov. lust. 60, 1, 1 et 115, 5, 1, cités par L. Mitteis, Reichsrecht
und Volksrecht, Leipzig 1891, p. 456 et n. 3.

17 Veir A, Swiderek, "Narodziny boga [La naissance d'un dieu]", Przegiad humanistyczny 7,
1975, p. 57-65 ; Eadem, "Sarapis et les Hellénomemphites", Le monde grec. Hommages & Claire
Préaux, Bruxelles 1975, p. 670-675.

18 Hérodote, Hist. I, 152.
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trouvée dans le voisinage de Pri¢ne, témoigne de sa "double allégeance" culturelle!9,
Celle-ci peut se manifester aussi dans les pratiques onomastiques. Tel est le cas de
Psammeétichos fils de Théokiés, commandant de flotte de Psammétique H (595-589 av.
n.2.), & qui son pére grec avait donné, en signe de dévouement, le nom du monarque,
comme devaient le faire plus tard, sous les Lagides, les péres de tous les Ptolémaioi, de
toutes les Arsinoai, etc.20 C'est aussi le cas du pere d'Artémisia, Amasis, qui porte le
nom de l'impétueux général-pharaon (570-526 av. n.t.), aimé des Grecs pour avoir
autorisé la fondation de Naucratis et 1'établissement 2 Memphis des descendants des
"hommes d'airain"2!. )

Double culture, double sanction. La deuxiéme sanction que réclame Artémisia
contre le pere de sa fille n'a pas d'équivalent égyptien. Il est imprudent d'affirmer,
comme le faisait récemment un de nos confréres d'outre-Manche avec un humour
typiquement britannique, que toute la plainte d'Artémisia pourrait étre définie comme un
"texte égyptien écrit en grec"?2, L'expression ' ¢y y&i xév Buldoon), "sur la terre et
dans la mer", est aussi peu égyptienne que le sera quelques années plus tard, dans la
convention matrimoniale d'Eléphantine, la clause prévoyant I'exécution au profit de la
femme sur la personne et sur tous les biens "terrestres et maritimes" de l'époux aux torts
dugquel se produirait le divorce?3. L'une et I'autre ont en revanche des paralléles dans les
textes grecs24, "Terre et mer", "terrestre et maritime" renvoient de toute évidence i une
tradition grecque qui se perpétue chez les Hellénomemphites et qui se manifeste 2
Eléphantine, méme si elle devait s'effacer ensuite dans la pratique notariale ptolé-
maique?5. 11 en va de méme pour xokég &méAAucBai, "périr misérablement”, et pour

19 Texte édité par M.C. Sahin, Epigraphica Anatolica 10, 1987, p. 1-2 et pl. 1; voir O,
Masson et J. Yoyotte, ibid. 11, 1988, p. 171-179. Version frangaise et bref commentaire dans J.-M.
Bertrand, Inscriptions historiques grecques, Paris 1992, p. 29-31 (n® 4). Voir aussi E. Bresciani et C.
Ampolo, "Psammetico re d'Egitto e il mercenario Pedon”, EVO 11, 1988, p. 237-253.

20 Graffiti d'Abou-Simbel, éd. A. Bernand et O. Masson, "Les inscriptions grecques d'Abou-
Simbel", Rev, étud. grecques 70, 1957, p. 1-20, n° 1 (p. 3-10) ; P.W. Pestman, The New Papyrological
Primer, op. cit., p. 7. Voir mon livre, Les Juifs dEgypte de Ramsés II 2 Hadrien, Paris 1991, p. 23-24,

2l Hérodote, Hist. II, 154.

22 1.D. Ray, "Jews and Other Immigrants in Late Period Egypt", in J.H. Johnson, Ed., Life in
a Multi-Cultural Society : Egypt from Cambyses to Constantine and Beyond, Chicago 1992, p. 273 :
"it can almost be described as an ancient Egyptian text written in Greek". Par suite d'une confusion, cet
auteur attribue au papyrus d'Artémisia la date de 311 av. n.2, autrefois admise pour le P. Eléph. 1.

23 p. Eléph. 1 (310 av. n.2), I 13 : ndvTwy xai dyyaiwv kol vauTikdv.

24 11 suffit de citer le contrat de prét maritime reproduit dans Démosthene, C. Lacritos (35), 10-
13 : éx TOV TouTwy dndvTwy kai éyyeiwv kal vauTiedv (12).

25 (C'est ce que releve en dernier lieu P.W. Pestman, The New Papyrological Primer, op. cit.,
p. 69 (comment. du n° 1 = P, Eléph. 1). Dans sa thése citée supra, note 6, A. Helmis souligne avec
raison "cet arriére-plan grec qui accentue les espaces marins" (p. 130).
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undé iMdovog Tuxdvol, "qu'il ne connaisse pas la grice” (de la divinité), D'ailleurs, la
malédiction qui consiste 4 souhaiter que le coupable meure sans sépulture n'est pas
exclusivement égyptienne ; on la retrouve aussi souvent dans le domaine grec,
notamment en Attique26, Wilcken, helléniste chevronné, ne pouvait pas l'ignorer.

La langue conserve des images de la patric grecque et véhicule son droit, Le
parallele qui vient immédiatement & l'esprit est fourni par les tablettes de plomb trouvées
notamment en Attique et en Asie Mineure, et désignées généralement (mais la
généralisation est trompeuse, on va le voir) par le terme latin de defixio. Voici un exemple
qui vient du temple de Déméter & Cnide, en Carie, datable du IT¢/Ief sigcle av. n & 27

Une certaine Artéméis voue a Déméter, 2 Koré et aux divinités qui les entourent un
homme chez qui elle a laissé ses vétements et qui ne veut pas les lui rendre : qul les
apporte & Déméter, lui-méme ou toute autre personne qui pourrait les détenir, et, briilé de
figvre, qu'il s'avoue coupable en public ! Comme Artémisia (on notera au passage la
quasi-homonymie, évidemment fortuite, qui rapproche les deux dames), elie est aussi
victime d'une &8 xia, une "injustice” (B, 5). Dans I'impossibilité d'obtenir la restitution
des objets dérobés, pour des raisons que nous ignorons, Artéméis décide de s'en remettre
a Déméter ; "brilé de fievre" (mempnuévoc) par la déesse, l'accusé passera aux aveux et
le tort qu'il a causé  I'accusatrice pourra étre réparé28. Et comme il doit rapporter ces
objets aux divinités invoquées, la consécration vise a transformer le vol, kAomA, en
sacrilége, ispooulia2?.

Selon le classement proposé par notre collégue H.S. Versnel, qui a consacré a ces
tablettes une étude détaillée, nous avons ici une "demande de justice", & distinguer d'une

%6 P.ex.IG I 3 Append., 1426. Voir A. Bernand, Les sorciers grecs, Paris 1991, p. 370,

27 C.T.Newton, A History of Discoveries at Halicarnassus, Cnidus and Branchidae, II, Londres
1863, p. 81 sq.; A. Audollent, Defixionum tabellae, Paris 1904, n° 2. Texte et traduction : H.S.
Versnel, "Les imprécations et le droit”, RHD 67, 1987, p. 5-22, partic. p. 9-11 ; voir aussi A. Bernand,
0p. cit., p. 345. La nouvelle édition, révisée et complétée, de Fouvrage d'A. Audollent, par D.R. Jordan et
H. Solin, annoncée par E.G. Turner en 1980 (Greek Papyri. An Introduction, 2¢ éd., Oxford 1980, p. 199
n. 24), et par Versnel, p. 6, n'a pas paru & ce jour ; pour une mise 2 jour de ce recueil et de celui de R.
Wiinsch, Defixionum tabellae Atticae, Berlin 1897 (IG III 3 Append., le seul fascicule des CIA qui n'ait
pas été réédité et mis 2 jour dans I'editio minor des IG), voir D.R. Jordan, "A Survey of Greek Defixiones
not Included in the Special Corpora”, GRBStud. 26, 1985, p. 151-197. Une abondante bibliographie est
donnée par A. Bernand dans son ouvrage précité, p.409-432, qui cependant ne cite pas l'article de Versnel,
dont on trouvera une version £largie dans Ch.A. Faraone et D. Obbink, Magica Hiera. Ancient Greek
Magic and Religion, New York-Oxford, 1991.

28 Dans d'autres cas, le mot "brilé" est remplacé par “chiti€", kohalépevoe. L'effet recherché
est le méme.

29 Sur les rapports entre kAonA et iepoculia, voir D. Cohen, Theft in Athenian Law, Munich
1983, p. 93 sq., et T.J. Saunders, Plato's Penal Code, Oxford 1991, p. 286 sq.
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exécration — defixio au sens strict — dont le seul but est de nuire 3 un individu hai30, La
plainte d'Artémisia est elle aussi une "demande de justice” d'un type assez proche de celui
que nous livre cette tablette cnidienne. Comme dans celle-ci, 'adversaire, dont I'identité
est connue de l'auteur de la demande, n'est pas désigné nommément. L'acte incriminé
est, dans 'un et I'autre cas, une "injustice", adikia. L'insuffisance des voies judiciaires
ordinaires justifie le recours aux divinités justiciéres. La différence tient a la nature de
I'objet qui est a l'origine de ce recours : un vol de vétements appelle un acte de
consécration pour justifier I'intervention de Déméter, alors que le caractére religieux de la
sépulture et de I'équipement funéraire qui l'accompagne dispense Artémisia de vouer
explicitement & Osérapis le coupable dont elle souhaite le chatiment.

Clest également une "demande de justice”, et non pas une "malédiction pour viol de
sépulture”, que nous trouvons dans une tablette de bois conservée au Louvre, provenant
probablement de Saqqgara et datable paléographiquement du I®f siécle de n.é. (la date
admise par le premier éditeur, IV® siécle de n.2., est trop avancée)31. On y lit un appel
adressé 4 un défunt pour qu'il dénonce devant les divinités infernales une femme nommée
Senblynpnos qui I'a "dépouillé de sa sépulture”, TAv TagpAv cou ameorépnke (1. 13-
15)32, Fléments grecs (invocation des "dieux sarcophages” ; Hades) et éléments
égyptiens (Osiris ; le nom de l'accusée) se combinent dans cette tablette, comme dans
I'imprécation d'Artémisia. Comme Artémisia devant le tribunal d'Osérapis, le défunt
averti de l'outrage qui lui fut infligé post mortem doit porter une accusation publique
(xpa&ov, L. 9) devant le tribunal de 1'Hadés ; et il peut espérer qu'Osiris 'entendra
(eicokouoer oe & QUaipig, 1. 18-19), tel le juge qui entend (akove : terme technique)
les plaideurs avant de prononcer la sentence.

Nous ignorons l'identité de l'auteur de cet avertissement. Cela ne peut &tre ni la
veuve ni l'un des descendants du défunt, qui est décédé "prématurément, sans enfant,
sans femme" (1. 20-22) ; wpog, "décédé avant son heure", est un stéréotype, qui peut
éventuellement qualifier une personne décédée 4 1'dge de 73 sinon de 82 ans33, mais

30 H.S. Versnel, art. précité (note 27), p. 9.

31T, Louvre inv. AF 6716, éd. B. Boyaval, "Une malédiction pour viol de sépulture”, ZPE 14,
1974, p. 71-73 (SB XII 11247), texte (signalé dans mes chroniques RHD 53, 1975, p. 121 et SDHI 43,
1977, p- 724) repris dans G.H.R. Horsley, New Documents Illustrating Early Christianity, I, North
Ryde 1982, n° 13, et dans R.W. Daniel & F. Maltomini, Supplementum Magicum, II (Papyr. Colon.
XV1, 2), Opladen 1992, n° 52.

32 La tournure &mooTepsiv Ti Tivog au lieu de dnmoaTepeiv Tivé Tiveg classique est bien
attesté dans la koiné : voir, p. ex., LXX Sir. 4, 1; 34, 1, et Le Pasteur d'Hermas, Vis. III, 9, 9, cités
par R.W. Daniel & F. Maltomini, op. cit., p. 6.

33 Fpitaphes de Térénouthis (Kém Abou Bellou), époque romaine, SB VIII 10162, 530 et
621 ; cf. B. Bayaval, "Quelques remarques sur les épithates funéraires grecques d'Egypte", ZPE 23, 1976,
p- 225-230, partic. p. 229. Le deuxiéme cas est moins sir que le premier : voir Abd el-Hafeez Abd el-Al,
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GTexvog, "sans enfant”, et &ydvaiog, "non marié”, doivent étre pris 2 Ia lettre. Quant a
Senblynpnos, il n'est pas nécessaire d'imaginer qu'elle a "violé" la tombe du défunt.
Peut-étre a-t-elle seulement négligé les devoirs funéraires qu'elle avait envers lui, 4
commencer par la confection de la momie (ce sens du mot Tapd est bien attesté dans les
papyrus), et c'est ainsi qu'elle 1'a "dépouillé de sa sépulture", THV TagAv ...
&meaTépnke. Cette hypothése, qui s'applique anssi 2 la plainte d'Artémisia, nous dictera
la réponse 2 la question que ces documents posent aux historiens du droit.

III. - Il n'est pas nécessaire d'explorer en détail tout le champ sémantique du verbe
oTepeiv, "priver, dépouiller”, et de sa famille pour justifier I'hypothese qui vient d'étre
€énoncée. Il suffit de retenir les acceptions proprement juridiques.

Conformément a la conception grecque selon laquelle l'argent prété ne cesse pas
d'appartenir  celui qui préte, I'emprunteur qui ne rembourse pas la dette dans le délai
prévu "dépounille”, drooTepe, le préteur de "son bien". Les textes des oratenrs attiques
concernant le prét en font foi, Toutefois, comme il s'agit d'un bien retenu, et non pas
soustrait, cette "spoliation” n'est pas un vol, kAomd, mais un dommage matériel,
BA&Bn ; elle fonde au profit du préteur qui le subit une action en dommage, &ikn
BAGBnc, sanctionnant I'inexécution du contrat. Sur le terrain juridique, dmooTe pElV
désigne donc d'abord le non-accomplissement d'une obligation contractuelle par le refus
de payer ou de restituer. Un cas particuliérement caractéristique de cette acception du
verbe est la non-restitution d'un dépdt, qui au dommage subi par le propriétaire
"dépouill€” ajoute l'opprobre dont se couvre le dépositaire infidzle. Une page de la
Rhétorique d'Aristote et une enteuxis de Magdola peuvent servir d'illustration de cette
espice d'énmooTépnoig, en théorie et dans la pratique35. On notera, dans ces deux textes,
le lien étroit entre "spoliation" et "outrage”, dmooTepeiv et &Sikeiv, comme dans le
papyrus d'Artémisia.

Les conventions matrimoniales conservées par les papyrus d'Egypte fournissent un
autre exemple intéressant de l'emploi du verbe, cette foi-ci sans le préfixe 4né : une
femme qui, par son comportement non conforme aux clauses morales du contrat, se rend

J.-C. Grenier, G. Wagner, Steles funéraires de Kom Abu Bellou, Paris 1985, p. 35 (commentaire du n®
154).

M Voir H.J. Wolff, "Die Grundlagen des griechischen Vertragsrechts", ZSS. RA 74, 1957, p.
26-72, partic. p. 49 n. 57.

3 Aristote, Rhétorique II, 6, 1383b ; P. Ent. 29 (Magdola, 13 janvier 218 av. n2.). Exemple
d'une imprécation contre le dépositaire malhonnéte : tablette de Cnide, Audollent, n® 3 ; cf, A. Bernand,
op. laud. (supra, note 26), p. 345 sq.



DElit religieux 211

LM

responsable de son divorce, doit &tre "privée”, "dépouillée” — oTepéchw3d — de la dot
qu'elle a apportée (mpoonvéykaTo) au foyer. Les sources sont nombreuses, depuis le
papyrus d'EIéphautinc n° 1, déja mentionné, jusqu'aux synchoreseis matrimoniales de
I'époque d'Auguste dans la collection de Berlin37, Le fait que la femme doive &tre privée
de dot ne tranche pas & son profit la délicate question de la propriété des biens dotaux38 ;
il s'explique, comme pour le prét, par la conception grecque de la détention de l'argent
d'antrui : la dot est considérée comme appartenant a la femme, bien qu'elle ait été
incorporée au patrimoine du mari9. Ce qui compte ici pour nous, c'est que la perte de la
dot apparait comme une sanction frappant la femme qui a négligé ses devoirs de fidélité
conjugale, tout comme la privation de sépulture, oTépnoig Tagpng dans le texte de
Diodore, sanctionnait le non-remboursement d'une dette garantie par la momie du pére.

Ces exemples devraient suffire. En droit grec, la fonction premigre des mots de la
famille de oTepeiv, "priver, dépouiller” (oTepeéaBai, amooTepeiv, cTEpnoig) est de
décrire le comportement qui met en échec I'exécution d'une obligation, infligeant ainsi 3
l'intéressé un dommage matériel et moral ; par extension, ces mots peuvent s'appliquer 4
la sanction d'un tel comportement. L'obligation qui est en jeu peut résulter d'un lien
contractuel. Elle peut aussi avoir pour source une disposition de demiére volonté ou
I'ensemble des régles qui régissent les rapports entre les vivants et les morts, T&
VEVOMIOKEVE Toig kaToixopévoigtl,

Tel est croyons-nous, le vrai sens du verbe &mooTepeiv, "dépouiller”, dans nos
deux "demandes de justice”. La fille d'Artémisia et 'anonyme victime de la vilaine
Senblynpnos n'ont pas été privées de leur tombe au sens concret du mot, mais elles n'ont
pas regu une sépulture décente, avec momification selon les régles traditionnelles et
présents funéraires. Elles ne peuvent pas jouir d'un repos conforme a l'usage éventuelle-

3  p. Fléph. 1, lignes 6-8 (Eléphantine, 310 av. n.&.). Sur cette expression, voir notamment G.
Hige, Ehegiiterrechtliche Verhiltnisse in den griechischen Papyri Aegyptens bis Diokletian, Cologne-
Graz 1968, p. 73 sq., 79 sq., et, & ce propos, mon art. "Zum hellenistischen Ehegiiterrecht im
griechischen und rémischen Aegypten", ZSS. RA 87, 1970, p. 50-84 = Statut personnel et liens de
famille dans les droits de I'Antiquité, Aldershot 1993, n® VI, partic. p. 56 sq.

37 BGUIV 1050-1052, 1098, 1101 ; voir aussi P. Freib. III 30 ; cf. Hége, op. cit., p. 73-74.

38 Mise au point : P.D. Dimakis, "A propos du droit de propriété de la femme mariée sur les
biens dotaux d'aprés le droit grec ancien (Notes sur la question de la dot de la femme grecque)",
Symposion 1974, Ath&nes et Milan 1978 (Cologne et Vienne 1979), p. 227-240 (et discussion p. 240~
243) ; version néo-heliénique dans le recueil de I'a., Mpdowna kar Beopoi Tng apxaicg EAAGdag,
Athenes 1994, p. 52-63 et notes p. 339-343.

3%  Hige, op. cit., p. 74.

40 p. Ryl. II 153, L. 6. Pour les antécédents classiques, voir E. Karabélias, "L'acte & cause de
mort (51a@Akn) dans le droit attique”, Actes & cause de mort, Premitre Partie : Antiquité (Rec. Soc. J.

Bodin LIX), Bruxelles 1992, p. 47-129, partic. p. 67 sq.
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ment précisé par une disposition mortis causa ; elles sont privées de rites et d'offrandes
périodiques auxquelles elles pouvaient prétendre. Sans doute la mise en gage de la momie
du défunt produit-elle le méme effet néfaste ; mais cela ne pouvait &tre qu'un cas excep-
tionnel. Les cas "normaux” sont faciles 2 reconstituer 2 la lumiére de la documentation
papyrologique.

Que I'on songe A toutes les libéralités sub modo qu'on trouve dans les testaments et
les donations mortis causa connus par les papyrus d'Egypte“. Elles établissent 2 la
charge du bénéficiaire des devoirs concernant les soins & procurer au défunt : organiser
ses funérailles, accomplir les rites posthumes, veiller  I'entretien de sa tombe (direc-
tement ou a l'aide de professionnels que le bénéficiaire devra rémunérer), célébrer ou
faire célébrer des fétes 2 I'intention du défunt sur le lieu de son repos éternel, vieille
coutume hellénique toujours cultivée dans les milieux grecs de I'Egypte romaine, comme
en témoigne le testament d'un athléte hermopolite du début du régne d'Antonin le
Pieux42. Le modus ne créant qu'une obligation religieuse et morale pratiquement
jusqu'aux réformes de Justinien, le testateur pouvait, pour renforcer I'obligation imposée
au bénéficiaire, recourir 4 'amende fiscale associant le trésor impérial 4 l'exécution des
devoirs funéraires prescrits par le testament. C'est ce que fait, par exemple, au début du
III® sigcle de n.e., le vétéran romain Aurélius Chairémon?3. Une astuce qui nous rappelle
la Cnidienne Artéméis associant Déméter an vol de sa garde-robe. Mais si le bénéficiaire
se dérobe, il ne reste que le recours aux divinités justiciéres qu'un tiers, ami ou parent du
défunt, plus pieux que son légataire ou héritier légitime, pourra exercer au profit de la
victime "dépouillée de sa sépulmre”,

De ce manquement aux devoirs funéraires il faut distinguer un vrai viol de
sépulture, violatio sepuichri en termes de droit romain, évidemment possible en tout lieu
et spécialement en Egypte. pays dont les tombes ont toujours tenté les pilleurs. C'est un
crime passible, sous I'Empire, de la peine capitale. Le regretté Fernand de Visscher a
consacré a ce probléme une étude approfondie 2 laquelle il suffit de renvoyer44.
Contentons-nous de citer ici, 4 titre d'exemple, un cas attesté par un recueil de sentences
capitales dans un codex de papyrus du IVe sigcle de n.&. dont la nature — exercice de
rhétorique ou choix de procés i scandale qui ont effectivement eu lieu — fait depuis

#1 Voir mon art. "Additional Provisions in Private Legal Acts in Greco-Roman Egypt”, JTP
718, 1954, p. 211-229, partic. p. 224-228.
42 Ryl. IT 153 (Hermoupolis, 138 de n.2. 7).

43 P. Oxy. XXII 2348 (Oxyrhynchos, 224 de n.2.), d'aprds L. Migliardi Zingale, I testamenti
romani nei papiri e nelle tavolette d'Egitto, 2¢ éd., Turin 1991, n° 21.

4 F. de Visscher, Le droit des tombeaux romains, Milan 1963, p. 139-158.
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longtemps l'objet d'un débat#3. Le coupable, qui a déterré de "maniére barbare”
(éxBapBoapwdivra) un notable auquel la cité avait offert des funérailles publiques, a
bien "dépouillé” (dmooTepraai) sa victime, non pas d'une sépulture décente, mais
"d'une derni¢re espérance"4®. Violer une sépulture et priver le défunt des soins
posthumes qui lui sont dus sont deux choses différentes.

Concluons. Abordées dans une perspective juridique grecque, les "demandes de
justice” conservées par les documents d'Egypte jettent une lumiére neuve sur le probléme
des fondements de la responsabilité, Adyor £480vng, objet d'un récent ouvrage de Julie
Vélissaropoulos-Karakostas*7. Elles permettent d'étendre 4 des devoirs non contractuels
les principes dégagés par les "jus-grécistes" — on pense bien entendu avant tout aux
travaux de H. J. Wolff — en matiére de responsabilité contractuelle*8. Comme la respon-
sabilité du partenaire contractuel défaillant, qui découle, non pas d'une promesse non
tenue mais du dommage matériel que son comportement crée au détriment de l'autre partie
contractante, de méme la responsabilité du bénéficiaire d'une disposition modale mortis
causa et, plus généralement, celle de tout individu & qui la loi ou la coutume en vigueur
impose des devoirs funéraires & I'égard d'un proche disparu repose, non pas sur le fait
d'avoir trahi la piété due aux morts, mais sur l'outrage défini comme une "spoliation".
L'absence physique — définitive — de l'outragé fait que la praxis reconnue a la victime du

45 BGU IV 1024, page IV, lignes 1-17, éd. W. Schubart (Hermoupolis, 17® moitié du IVe
sigcle de n.2.). Sur ce document (que nous avons €tudié & mon séminaire des Hautes Etudes, en
1992/1993, cf. supra, note liminaire), voir L. Wenger, Die Quellen des romischen Rechts, Vienne 1953,
p. 422 sq., 832 sq. ; plus récemment, G. Poethke, "Der Papyrus-Kodex BGU 1024-1027 aus Hermupolis
Magna", Proc. XVIth Intern. Congr. Papyr. (New York, juillet 1980), Chico CA 1981, p. 457-462 ;
1.G. Keenan, "Roman Criminal Law in a Berlin Papyrus Codex (BGU IV 1024-1027)", Arch. f. Pap. 35,
1989, p. 15-23 ; J. Beaucamp, Le statut de la femme 2 Byzance (4°-7¢ siécle), IL. Les pratiques sociales,
Paris 1992, p. 55 sq., 78 sq., 182,

46 Ligne 13 : TAg toxaTng ¢Amibag (L. ¢éAmidog) drooTepRoan.

47 J. Vélissaropoulos-Karakostas, Adyor euBivne. loTopik) yéveon kai auyxpovn
apEioBATASN Twy Mnywv Tng evoyixrc Seopedoews, Athénes-Komotini 1993.

4 H.J, Wolff, "Consensual Contracts in the Papyri 7", JIP 1, 1946, p. 55-79, et version
allemande, légérement abrégée : "Zur Rechtsnatur der Misthosis”, dans Beitréige zur Rechtsgeschichte
Altgriechenlands und des hellen.-rém. Agypten, Weimar 1963, p. 129-154 ; "Die Grundlagen des
griechischen Vertragsrechts", cité supra (n. 34), repris dans le volume Zur griechischen Rechtsgeschichte,
éd. E. Berneker, Darmstadt 1968, p. 483-533, et résumé en frangais dans l'article de I'a,, "La structure de
I'obligation contractuelle en droit grec”, RHD 44, 1966, p. 569-583. Je reviens sur cette problématique
dans mon article "L'‘Ordonnance sur les cultures’. Droit grec et réalités égyptiennes en matigre de bail
forcé", RHD 72, 1994, p. 1-20, partic. p. 12 sq.
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dommage céde la place 4 I'intervention des puissances surnaturelles 2 I'initiative du tiers
qui agit 4 la place et dans l'intérét du disparu.

Le méme procédé pourra, le cas échéant, étre employé par la victime elle-méme,
encore de son vivant, pour réagir contre d'autres manguements dont la sanction juridique
n'est qu'imparfaitement assurée, tels les soins que les enfants doivent 2 leurs parents4?,
Clest ce que, pour ne citer qu'un exemple, le chrétien Sabinus semble reprocher a sa fille
Séverine et & un certain Didymos, sans doute son gendre ; peu confiant dans la justice
des hommes, il les cite devant le tribunal divin®0, L'usage millénaire persiste, 4 ce détail
prés que le Dieu des chrétiens a pris la place d'Osérapis, de Déméter ou d'Osiris.

Pour nous, n'en déplaise aux divinités égyptiennes appelées 2 juger les coupables
dans les documents qui ont suscité ces remarques, ceux-ci témoignent avant tout de Ia
permanence d'une donnée essentielle de la tradition juridique grecque : le fondement
délictuel de la responsabilité dite "civile". Le "délit religieux" qui est 2 l'origine de ces
demandes de justice rejoint mutatis mutandis le "délit privé"” qui fonde la responsabilité en
mati¢re d'inexécution des contrats. L'un s'éclaire par I'autre et aide & mieux préciser sa
nature. Une nouvelle fois — mais c'est I une vérité notoire que les hellénistes avertis
connaissent bien — se confirme la vertu des papyrus d'Egypte comme sources qui
nourrissent et fortifient notre connaissance du droit grec.

4 R. Taubenschlag, "La ynpoxopia dans le droit des papyrus”, RIDA, 3¢ sér., 3, 1956, p.
173-179 = Opera minora, II, Varsovie 1959, p. 339-345,

30 P. Upsaliensis 8 (Panopolis ?, VI® siécle de n.2.), éd. G. Bjorck, Der Fluch des Christen
Sabinus, Uppsala 1938 ; M. David & B.A. van Groningen, Papyrological Primer, 4¢ &d,, 1965, n° 71 3
R.W, Daniel & F. Maltomini, Suppl. Mag. II, op. cit., 1992, n° 59. Commentaire et version frangaise :
P. Collart, Rev. étud. grecques 52, 1939, p. 249-250.
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Artémisia - 1'Antigone de Memphis?
(A propos de la oTépnoig OAkng)

Le papyrus d'Artémisia est un texte séduisant, surtout 2 cause de sa date trés
ancienne et du caractére insolite se son contenu. Joseph Méléze Modrzejewski a bien
démontré que la théorie d'une momie donnée en gage d'une dette d'argent est faussel. 11
ne reste donc qu'a ajouter & ses précisions quelques bréves remarques concernant ce
texte. Nous nous concentrerons notre propos sur les mots qui concernent I'dmooTépnoig
8rxkng2. '

Quant au verbe dmegrépnoe il faut prendre en considération deux aspects de la
signification de oTepéw: 1° priver c'est-a-dire enlever, ster un objet; ou bien 2° priver au
sens d'empécher de jouir d'un bien, frustrer. Le refus de sépulture se situe sans doute au
deuxiéme niveau.

11 faut cependant reconsidérer - sur un plan purement théorique - le premiére
possibilité, celle d'un vol dont la défunte serait la victime post mortem. Si la lecture
xTépea’ est correcte, il s'agirait ici de I'équipement funéraire de la tombe qui a pu étre
volé. Ce qui pose un probléme, c'est la 6fxn. Ce mot, qui chez les auteurs classiques
signifie d'habitude "tombe, sépulture”, peut aussi &tre interprété d'une fagon qui permet
d'y voir une piéce de mobilier funéraire. 8Axn signifie avant tout caisse, boite. Il n'est
pas impossible qu'il s'agisse du cercueil. Dans ce cas, le pere de la fille serait peut-&tre un
véritable voleur d'objets.

Mais il existe des raisons importantes qui s'opposent i cette explication.
L'imprécation d'Artémisia comporte une expression qui nous permet de comprendre le
sens de l'dmooTépnoig BAkng. Le chitiment per analogiam que les dieux sont priés
d'infliger au coupable est : pf| Tuxelv éx maidwv BAkng (L.5). La présence de cette
expression tranche la question en faveur de oTepeioBal = pf) Tuyeiv, Dans le contexte de
uA Tuyelv (Tuyxave signifiant "subir”, “recevoir le lot que le destin réserve", et non
recevoir au sens matériel), il est préférable d'interpréter 8Axn comme une action plutt
que comme un objet. Cette impression est confirmée par la nature de la seconde punition,
celle de [unld& adTév yovéag ... Béyan (1.5), olt Bayen correspond par son caractére

I U. Wilcken, UPZI 1, p. 99.
2 aneatépnos kai TAg BAxng, UPZ1 1. 2-3.
3 Ce mot se trouve déja chez Homere: kTépea kTepeifon.
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d'une action au sens de 8Axn. BAkn désignerait dans notre contexte l'action d'ensevelir,
donc la sépulture.

En marge de notre texte on pourrait rappeler ici une inscription funéraire grecque
d'Alexandrie au Musée National de Varsovie, inv. no 198835, datant du Ier sitcle de
notre ére; elle nous fait connaitre un bon conseil qu'une défunte donne 2 son mari quelle
appelle "frére” selon l'usage égyptien: kai o, &BeApe, pn ofaTov (pour ceauTow)
otephong (19-20)4 — "Et toi, mon frére, ne te prive pas" (scil "de plaisirs de la vie"). On
voit bien de quel genre de plaisirs il s'agit. Le veuf se donne carte blanche en faisant de sa
femme décédée le porte-parole de ses intéréts. Ici aussi le verbe oTepiw indique une
privation dans un sens plus abstrait que ['élimination (ou le vol) d'un objet matériel.

Alors, qu'a fait le pére de la fille d'Artémisia?

Il n'a pas violé sa tombe. Il a négligé son devoir d'ensevelir proprement sa fille
défunte. Par conséquent, selon le désir d'Artémisia, ses propres enfants devraient le
priver de la Brjkn. )

Cette réalité bien humaine nous montre Artémisia sous un jour trés favorable: en
défendant le droit 4 la sépulture elle devient presque'une Antigone hellénomemphite. Mais
les réalités sont plus complexes.

Que veut dire, dans le langage des réalités gréco-égyptiennes, que HA) TUXEIV
OAkng = amoaTepeioBar BAkng ("ne pas subir la theke" = "étre privé de la theke")?
S'agit-il de I'abandon complet du corps? Du refus de I'inhumation?

On peut en douter. Pour préciser le sens de 8xn on prendra d'abord I'exemple du
mot Tapd. En Egypte Tags signifie "momie” plus souvent que "sépulture”. Ulrich
Wilcken a cru que l'usage linguistique allait encore plus loin : selon Iui, Tagn
signifierait aussi le sarcophage3. 11 a invoqué deux "Sarkophag-Aufschriften” : Tagn
MeTepeviaproct et Tapd ToooTog (CIG I 4825, 4826). Dans les deux cas, il a eu tort :
l'inscription sur le sarcophage, servant d'étiquette, ne concerne pas l'emballage mais le
contenu. C'est donc la momie et non le cercueil qui est appelée Towd.

Dans le P. Par. 18 b, cité par Wilcken, on lit 4 la ligne 3 le mot S@ua pour
désigner le corps momifié, et 2 la ligne 10 le mot Tagd pour indiquer l'extérieur du
"paquet” funéraire contenant la momie’, Contrairement 3 Wilcken, je n'y vois pas un
terminus technicus pour le sarcophage mais plutdt un terme général concernant la momie,
¥y compris une momie enfermée dans son cercueil : "Fotiv 8 / cepeiov Thg Taepfg
ov/Bev oTiv ExTog Exwov xpA/pa poBivoy kTA. (9-12). "Voila le signe particulier de
la momie : & I'extérieur il y a une toile 2 rosettes etc."

4 A. Lukaszewicz, "Une inscription funéraire grecque d'Egypte au Musée National de
Varsovie", ZPE 77, 1989, p. 192.

5 U. Wilcken, "Aus der Strassburger Sammilung", Arch. f. Pap, 4, 1908, p. 141.

§  SBI13931=J. Hengstl et al., Griechische Papyri, no 60, p. 154.

7 1. Hengstl et al., Griechische Papyri, no 59, p. 152-3.
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On peut aussi mettre ce texte en paralléle avec un témoignage surprenant. Plutt que
d'improviser une traduction francaise, je me servirai ici de la traduction allemande de
Thierfelder de l'anecdote no 171 du Philogelos8 :

"Ein Kymaéer brachte seinen Vater, der in Alexandria gestorben war, zu den
Mumienmachern, Spiter wollte er ihn abholen. Da der Mann noch andere Leichen
dahatte, fragte er den Kymier nach dem Kennzeichen seines Vaters. Antwort: 'Er
hustete'.”

Le fragment essentiel en grec contient des mots significatifs : on y parle de onueiov
ou signe distincif d'une momie et la momie est appelée 6rkn. Il n'y a aucun doute guant &
T'origine alexandrine de cette histoire (mais c'est déja un autre sujet).

Dans ce texte, BAxn n'est pas une sépulture mais une momie préte A quitter I'atelier
d'un taricheute. De méme, dans le P. Artémisia 8fkn peut bien signifier "momie" ou
plutdt - vu I'usage de Tuyxdvw - "momification”. Ainsi, la "privation de sépulture”, que
le mauvais pere aurait réservée a sa pauvre fille, n'est pas nécessairement le refus total de
I'inhumation du corps. Il s'agitrait plutdt d'une sépulture imparfaite, accomplie sans
momification, sans cartonnage et sans équipement funéraire (kTépea). Ensevelic sans ces
soins, la morte est privée de I'assistance indispensable pour survivre dans le royaume
d'Osiris.

Pourtant, le probléme d'Artémisia n'est pas directement comparable au drame

d'Antigone. Sa "plainte"” est une mesure magique prise contre la négligence dans une
matiére d'ordre moral que les autorité€s de ce monde ne sauraient pas punir. Le crime
(&nooTépnoig kTepéwy kai BAxng) et le chatiment se recontrent sur le méme plan de
l'irrationnel.
Pour souligner la permanence de la pratique qui consiste a s'adresser aux divinités pour
punir un délit d'ordre moral, on peut - 4 coté des exemples invoqués par Joseph Méleze-
Modrzejewski - citer encore le P. Vindob. G. 16685, qui est un texte de magie noire
chrétienne : Yy mpd piv TAVTWY KaKOG KaIpdg ToU Kohagipou Qeodwpou. kakdg
yap toTivd.

Dans ce texte, nous avons aussi un anathéme et une raison de la punition a venir; et
c'est aussi la Divinité qui est chargée de I'exécution. Mais la nature du délit n'est pas
décrite dans ce papyrus. Pour justifier le chatiment, il a suffi de qualifier le coupable de
kakdg (L7).

8 Philogelos. Der Lachfreund, hrsg. von A. Thierfelder, Miinchen 1968, p. 90: no. 171.
Kupoiog ¢n' "AleEavbpeia Tol maTpdg alTol droBavévrog Té odua Toig TapixeuTalc Sédewke.
peTa B8 xpovov élATel alTd dmoraBeiv. Tou B€ ExovTog kai Ala cwpaTa kai EpwWTOTOS. Ti
onueiov €xer ) ToU MaTpdg auTol BAkn. drexpiBn: "EBnooev.

9 A. Lukaszewicz, "Christlicher Fluchtext (Notiuncula ad P. Vindob. G 16685)", ZPE 73,
1988, p. 61-62.
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Ce texte chrétien de I'époque tardive est aussi proche de la fin de I'Egypte gréco-
romaine que le P. Artémisia l'est des ses débuts. Ces deux documents sont séparés par la
distance de plusieurs sidcles, mais ils se rejoignent comme témoignages la pratique
d'invoquer la vengeance divine d'un délit religieux, d'un péché sinon d'une simple
méchanceté.



Naphtali Lewis (New York)

'EppwAedeiv as a Punishable Offense

This previously unknown delict is documented in two papyri dating from the very
last years of the second century A.D. P. Strasb. VIII 725, which the editor reasonably
assigned (in his note to line 8) to A. D. 198, is an order from a higher official to a
strategos to collect a fine (mpdoTipov) from a man whose offense is stated as
EMPWAEUEIV Taig Tou vouou kwploic. In PST XTI 1357, datable from internal evidence
to A. D. 197-199 or 200, a strategos issues a public notice that by order of the prefect of
Egypt certain individuals are to be tried cg ¢ppwheudvTwy Toig mpdyuao:. Each
document consists of a salutation followed by a single sentence of cumbersome
bureaucratic language (the end of the sentence is lost at the bottom of PSI 1357).

Neither of the two documents has elicited much comment. PST 1357 was published
in 1953 as one of seventeen small fragments grouped together as "Miscellanea". The half-
volume in which it appears was reviewed or noticed, according to L'Année Philologique,
in a total of eight journals. Half of those journals are devoted to ancient law, and the
attention of those reviewers was drawn to four specifically legal texts published in the
same half volume. Only Claire Préaux bothered to notice 1357, giving a summary of its
contents!. On P. Strasb. 725, published in 1981, there are only the comment of the
editor, Jacques Schwartz, and my observation in BASP 19 (1982) 82. Neither document
has attracted further attention so far as I can discover.

1 Chronique d'Egypte 29 (1954) 335-36: "Le n® 1357 porte au verso la copie d'une circulaire
du stratdge de I'Oxyrhynchite, Diophanés, qui, pour obéir 2 un ordre du préfet Aemilius Saturninus (197-
199), institue, semble-t-il, une enquéte contre les fonctionnaires de ses bureaux (serait-ce le sens de TGv
&nd ThAg mapedpeiag?). L'ordre du préfet répondait A une requéte des "ambassadeurs de la cité (Tov
nipéaBewv THE MdAews Gpiav)."
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I. The Texts

PSI 1357

Aiogavng oTplaTnyég) 'OfupuyyeiTou

Tol AaumpoTdTou Aysudvoc

Aipihiou ZaToupveivou fvi-
Kol <EBWKE> poi Tag Thg oTpaTalylilalg
5 évrohdg mpd BAuaTog au-

Tou £€ &€ iWoEwe Ty

TpEaBewy TAG MéAEwS G-

HOV TEP] TRV &1o TAG

i Toapedpeiag dg Eupuw-

10 AeudvTwv TOIG MPdypo-
i a1 kehevoavTog Thv Bid-

xpiotv ToUTwv yevéoBon, A -

woa TapayyEAew Toig

aiTiaoBan Boulopgvoig

I 1. Diophanes is attested as strategos of the Oxyrhynchite nome in AD 200 (Pap.
Flor. XV, p. 96). If Aemilius Saturninus left the office of prefect in 199 (cf. below, 3n.),
this document would be evidence for Diophanes' tenure as strategos in that preceding

year as well. The form of the caption - name and title, without a verb - identifies this
document as a mpdypappa, or public notice.

3. For Aemilius Saturninus' dates as prefect of Egypt (197-199 or possibly 200),
cf. ZPE 17 (1975) 304 and 38 (1980) 85.

4-6. It is obvious that the finite verb (¥dwxe aut sim.) introduced by fivica has
been omitted through inadvertence. In the edition it is supplied in line 6, but that has the
deprecable effect of intruding between the petitioners (lines 6-8) and the prefect's court
(lines 5-6) in which they were heard. Another objection is that in that position ¥Swkev
would denote that the prefect handed the strategos his orders in front of the prefect's
judicial bench, which is sureley a contresens.

5. tvToln is the Greek rendering of Latin mandatum. Just as the Roman governor
setting out from Rome for his province received his mandata from the emperor, so the
nome strategos received his ¢évroAai from the prefect of Egypt.
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P. Strash. 725

Naneiplilols Zlepnviavag otplaTnyd) Npoowrlelitou xlalipeiv:
‘Aupwviiov] "Qpou unwuBévTta map’ [élpot 4o Khaudiou ‘Arol-

10 Awviou kaTnydpou Six BIBMBiwv) Gv Ev onueiwodpevo Erigpya ool
mapa 7O EEOV KaTa TO £EAC EupAElElY TG Tol vopol kil
PPOVTIOOV TG LPICPEVOV MpdoTIpoY ékMpéEac T6 dpyupilov
AnupoTioon 76 kupiakd Aoy A dlvlTiiéyovTa én’ éud anfo-
oTedan TEpi ToUTou kaTaoTnoduelvolv mpdg TlAlv katalyolpliav.

15 ¢ppaobai o ell)xouar. (Etoug) I @b x.

8-10. Papirius Serenianus is not otherwise known. He could have been any
government official superior to a nome strategos (not necessarily the prefect of Egypt, as
the parallel of PST 1357 might suggest). One strong possibility, noted by the editor, is the
epistrategos. Another, perhaps better, possiblility is that Papirius Serenianus was the
high Roman official in charge of the emperor's privy purse, or iSiog Moyog. In favor of
this identification are the facts that (1) that administrative branch is known to have had a
staff of karAyopor (cf. JIP 9/10, 1956, 117-25), and (2) the fine collected in the instant
matter is to be credited to the emperor's account (line 13).

Papirius Serenianus is not likely to have been a prefect of Egypt: see below, 15 n.

11. The reading éugwAedeiv (-ei¢ ed. pr.) has been confirmed on the original (J.
Schwartz per epist., cf. BASP 19, 1982, 82).

12. Without explanation (but presumably because the accused has not yet been
tried) the editor took mpdoTiuov ¢kmpa€ag in the unprecedented sense of requiring the
accused to post a bond or security ("la caution fixée"). But there is, in reality, no reason
to take mpdoTipov in other than its normal sense of a fine, or penalty. This document is
addressed to the strategos, the administrative head and judicial officer of the nome in
which the offense occurred, with instructions to hear the case and impose "the prescribed
fine", or, if the accused interposes any objection (such as a plea of not guilty), he is to be
sent to answer the charge before the writer of this order (lines 13-14).

On the expression 7O wpiouEvov MpdoTiyov see now also my note in BASP 28
(1991) 170-77.

15. The list of known prefects does show a gap in the seventh year of Severus
Alexander (cf. ZPE 17, 1975, 309 and P. Oxy. L 3563.10n.), but nothing argues for
assigning Papirius Serenianus to that slot. Per contra, P. Strasb. 725.8n. presents the
paleographic and other reasons for interpreting the seventh year here as that of Septimius
Severus, when the prefect of Egypt was Q. Aemilius Saturninus. In that case the date
here would correspond to 27 September 198.
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II. The Meaning of ¢ugpwAeiw
A. In General

The TLG provides us with over 600 occurrences (more than ten times the number
in L8J) of a dozen or so nouns, adjectives and verbs formed on the base qwA-. The
passages - in nearly 100 authors from Homer to the church writers of late antiquity (these
last accounting for almost a third of the total) - all have to do with hiding, sheltering, and
the like. The largest number relate to animals - lurking in dens or lairs, living in holes or
hives or nests, sheltering under cover, or hibernating; these include the famous quotation
from Matthew (8.20) and Luke (9.58), "Foxes have holes and birds of the air have nests,
but the son of man has nowhere to lay his head.” Some of the applications to human
beings are similar in imagery, as when medical writers refer to the embryo in the womb
or to diseases sited in various parts or organs of the body; or as in the story attributed by
Plutarch (Mor. 733C) to Aristotle (= frag. 43) to the effect that an old woman in Cilicia
used to hibernate (pwAeveiv) for two months each year "and only her breathing showed
that she was still alive." There are also instances where a gwA- term describes people
living or hiding in caves, or sheltered in similar retreats, such as thick woods, social
clubs, or the women's quarters of a house?. In almost all of these occurrences the
connotation of the pwA- word is either neutral or favorable, as when a sheltered virgin is
styled pwA&da in contrast to public prostitutes?,

Against this mass of evidence there are only four, possibly five, instances in which
the gwA- word is connected with illegal behavior. Josephus tells us that in 38 B. C.
Herod campaigned against ToUg £v Toig omnAaioig AnoTag who there peTa mavTwy
TV oikeiwv tpwhevov (Ant. 14.421-422), defeating them mAfv kaBdécov of Toic
onnAaiolg tppwietovTeg UmeheimovTto (BJ 1.307). In OGIS 1 424, a fragmentary
inscription attributed to the time of Agrippa I or II, the expression AlaBbvTeg xai év
moAhoig TAg xwlpag pépeoiv tupwhelolavTeg was explained by the editor (note 3),
probably rightly, as another reference to the same kind of brigands. In Justinian, Nov. 80
(= Authent, 81).9 - whether the text is genuinely Justinian or not is irrelevant to our
investigation - it is ordered that when coloni (who were forbidden by Nov. 42 to sojourn
in the big cities) come to Constantinople to complain against their masters, a few are to be
allowed to remain as syndikoi and the rest sent home; and the city quaesitor is to expel
any of the latter found ¢pguwAedovTag (Authent.: qui commorantur nidificantes). A

2 E. g. Strabo 11.5.7 (506C); Josephus, Ant. 14.421-22; Nonnus, Dienys. 1.163, 6.270,
22.116; Anth. Pal. 7.375.3, 11.34.8. Cf. Eusebius, Praep. ev. 4.2.7, T&¢ ¢év Toi¢ ELodvoig
pwAevoloag Buvaueig.

3 Anth Pal. 11.34. Another review of the terminology, touching upon medieval Latin as well
as ancient Greek literature, is presented by S. Musitelli, La parola del passato 193 (1980) 244-54.
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possible fifth instance is Orac. Sibyll. 5.148, pwhedwv peTé TOVBE kakGv tic EBvoc
aAnBéq: the aura of evil conspiracy is dispelled, however, by the variant reading andeg
for &AnBés.

B. In PSI 1357 and P. Stras. 725

It is apparent at a glance that these two documents bear a striking resemblance to
each other, both in language and in the procedure depicted. In both the verb ¢uguwheiw
denotes an action which was

a) detrimental: to the villages of a nome in one case, to the interest of the town of
Oxyrhynchus in the other;

b) perpetrated by the holders of a public office or other position of responsibility;

c) the subject of a complaint or denunciation to the perfect or other high authority, a
complaint which that official then referred to the nome strategos for disposition®.

The charge is not further detailed. It did not need to be, for the writer and the
addressee both knew exactly what was involved. We, however, not knowing the
attendant circumstances, have only the verb ¢upwAedw from which to try to deduce the
precise nature of the illegal action. Sheltering a criminal, an interpretation suggested by
the editor of P. Stras. 725 (11n.), can be ruled ont3. Of the contexts and nuances of the
verb noted above (ILA), that of deliberately lying low - or "being asleep on the job6", as
we say - seems to me to offer the best possibility, the more so when we add the
following consideration.

In the above-quoted passage from Josephus' Jewish Antiguities, in place of
tpuwdheuov one manuscﬁpt has évegwhevov and three have épédpevov, a perfectly
acceptable synonym?. While ¢peSped is extremely rare in the papyri, its synonym and
cognate éveSpelUw is quite common. P. Panop. Beatty 1-2, of A. D, 298., may be
singularly helpful in this connection. Those lengthy records of the correspondence of a
nome strategos contain ten instances of évedpeiw used in contexts of malfunction or
malfeasance. For example T& wavTa évedpetelTali (1.179, translated by the editor, T.
C. Skeat, as "the whole administration is endangered;" similarly 1.355, 357, 2.5) has
very much the same ring as the é¢ppwlevw passages in PSI 1357 and P. Strasb. 725.

4 The statement in R. Taubenschlag, The Law of Greco-Roman Egypt®: p. 490, can now be
emended in the light of present evidence, which shows that the delegation of penal cases to the nome
strategos continued at least to the end of the third century: see esp. P. Bearty Panop. 1, of A. D, 298,

5 Tt was based on the misreading of the verb as a second person singular: see above, 11n.

6 "... si rivela equivalente a 'periodo di letargo’ o ‘periodo di immobilita temporanea',” S.
Musitelli, loc. cit. (note 3), p. 247.

7 A TLG search reveals a long list of instances in which égeBpedw conveys (like évebpeiw) a
hostile purpose, such as lying in ambush or otherwise lurking to attack: see e. g., inter alia plura,
Appian, BC 1.10.90, Cassius Dio 50.12.5, Diod. Sic. 14.37.3, 15.3.1
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Other such instances (especially 2.63, 66) reveal that the danger, or problem in P. Panap.
Beatty 1-2 usually stemmed from delay on the part of one or another functionary - which
brings us back to the notion of impeding (Skeat's translation at 1.158) by failing to
perform on time, "being asleep on the job." The dilatoriness of local officials was a
chronic complaint in Roman Egypt, one which turns up again and again in the papyri8.

In sum, in the light of the bits of evidence now avaiiable, the best interpretation of
tppuwhedow in PST 1357 and P. Strash. 725 appears to be that it refers to a neglect of

duty, possibly a failure to perform it on time, thus impeding the smooth functioning of
the administrative machinery. Reading between the lines we may suspect that the neglect
was intentional, with the aim of lining one's pocket, to the detriment of the governmental
unit involved. But even unintentional dereliction of duty would be punishable,

III. Translations

Giving effect to the foregoing discussion, we may translate the two documents as
follows.

' PSI 1357
‘ : Diophanes, strategos of the Oxyrhynchite, [announces:] The most illustrious

prefect [of Egypt], Aemilius Saturninus, when he gave me my mandates of office as
strategos, having - as a result of the petition of a delegation from your city about the men

of the assessorate, that they were derelict in [attending to] business - ordered that a
1

: Judicial determination of the matter take place before his tribunal, T have judged it right to
i

|

summon those desiring to lay a charge ... [The rest is lost.]

P. Strasb. 725
g Papirius Serenianus to the strategos of the Prosopite, greeting. Ammonios son of

: Horos having been denounced to me by the prosecutor Claudius Apollonios - in an
!. indictment of which I send you [herewith] a copy signed by me - as inadmissibly and
i { continually neglecting® the villages of the nome, see to it that you exact the prescribed
z
i

fine and credit the money to the imperial fisc; or, if he demurs, dispatch him to me about
this, to be confronted with the charge. I bid you fare well. [Date.]

See e. . N. Lewis, Life in Egypt under Roman Rule, pp. 192-95
% Or"impeding",




Hans-Albert Rupprecht (Marburg/Lahn)

Die Vererblichkeit von Grund und Boden
im ptolemiischen Agypten

Das zunichst so angekiindigte Thema wird letztlich wenigstens in einem Teilbereich
genauer als die Frage nach der dinglichen Berechtigung an Grund und Boden nach der
Urkundspraxis des ptolemiischen Agypten abzuhandeln sein.

Fiir das Mutterland hat D. Asheri! das Verhiltnis von Erbrecht, Landbesitz und
Verfassung niher untersucht. Er diskutiert vor allem die Gesichtspunkte:

Entwicklung und Einheit des Familiengutes als Wirtscha;ftsgrundlagc des Oikos
und d.h. damit auch das Problem der Zusammenhaltung bzw. der Realteilung des
Landbesitzes, die testamentarische Erbfolge, sowie Mitgift und Erbtochterrecht.

Eine besondere Rolle spielt die Gleichheit der Biirger als Petitum der
Staatsphilosophie und der Gesetzgebung. Nicht mehr problematisiert wird die Frage nach
der Méglichkeit des Eigentums an Grund und Boden, sei es der einzelnen Familie, des
einzelnen Oikos, sei es des einzelnen Individuums2.

Die Gesichtspunkte Asheri's spielen fiir das ptolemiische Agypten keine besondere
Rolle, schon deshalb nicht, weil das System des Oikos nicht iibernommen wurde und
auch nicht ibemommen werden konnte. Die Frage nach der Gleichheit der Biirger ist
in der absoluten Monarchie gleichfalls liberfliissig. Die Moglichkeit der Testaments-
errichtung ist fiir die Papyri nicht weiter zu problematisieren, da die Urkunden
offensichtlich die uneingeschrinkte Moglichkeit erweisen, ohne daB auf die Konkurrenz
mit der Erbfolge ab intestato niiher einzngehen ist.

Hier soll uns vielmehr interessieren das von Asheri nicht niher erdrterte Problem
der Erbfolge in Grund und Boden unter dem Aspekt der privaten Rechtsstellung.’

1 Laws of inheritance, distribution of land and political constitutions in ancient Greece,
Historia 12, 1963, 1 ff.

2 Vgl. hierzu ML Finley, The alienability of land in ancient Greece, Eirene 7, 1968, 25 ff. =
Use and abuse of history, London 1975, 153 ff.
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L Die papyrologische, erbrechtliche Literatur ist hinsichtlich dieses Punktes von
bemerkenswerter Kargheit, ja sogar Vagheit. So spricht H. Kreller? von der Vererbung
von Grundstiicken als selbstverstindlich, macht nihere Ausfilhrungen zur yq év
Swpedi, zum kAApog der Kleruchen, verweist fiir die ¥ Baoihikq und andere
gleichartig bewirtschaftete Bodenteile auf M. Rostovtzeff's "Kolonat", unterl4Bt aber
dann jede weitere Differenzierung. L. Mitteis geht in den Grundziigen darauf nicht ein.
U. Wilcken dagegen# schlieBt sich voll Rostovtzeff an, dazu siche gleich. Gleiches gilt
fiir V. Arangio—Ruiz3, der beim Kauf von Grundstiicken betont immer nur vom Erwerb
von Besitz und nicht von Eigentum spricht. R. Taubenschlag dagegenS geht zwar von der
Position R. aus, sieht Privateigentum an Hiusern, yidoi Témol, Weinbergen und Giirten
fiir moglich an, bei Ackerland allerdings scheint er fiir die ptolemiische Zeit eine
Ubergangsphase anzunehmen. E. Seidl wieder formuliert sehr vorsichtig, wenn auch in
der Sache entschieden, wenn er fiir Land in Privatbesitz — Jjedoch ohne die Kategorien
niher zu beleuchten — sagt: "... kein Zweifel, daB das einmal zur iSi6xTnToC YA
gewordene Land in jene rechtliche Interessenverkniipfung mit dem Inhaber gekommcﬁ
ist, die den Namen Privateigentum allein verdient”". Die Abgaben qualifiziert er wohl zu
Recht als bloBe Steuern, ansonsten komme die Bindung an den Kénig nur noch im
Verbot der Aneignung bei herrenlosem Gut zum Ausdruck8,

Grund fiir diese Zuriickhaltung ist letztlich die von Rostovtzeff begriindete
Auffassung des Obereigentums des Konigs an Grund und Boden?. Wie J.
Modrzejewskil® zuletzt sehr eingehend dargestellt und dann hinsichtlich der Literatur
ebenso klar und iiberzengend meines Erachtens auch widerlegt hat, kniipft die
herktmmliche Meinung fiir dic ptoleméische Zeit hinsichtlich der juristischen Zuordnung

3 Erbrechtliche Untersuchungen auf Grund der griko—4gyptischen Papyrusurkunden, Leipzig
1919, 4 ff, 10, 13.

4 In: Mitteis- Wilcken, Grundziige und Chrestomathie der Papyruskunde 1. Bd. Historischer
Teil, 1. Hilfte - Grundziige, Leipzig-Berlin 1912, 284 ff,

3 Lineamenti del sistema contrattuale nel diritto dei papiri, Milano 1928, 44 f.

§  The Law of greco-roman Egypt in the light of the papyri, 332 B.C. - 640 A.D., 2. Aufl.
Warschau 1955, 233 ff.

7 Prolemiische Rechtsgeschichte, 2. Aufl, Gliickstadt 1962, 111.

8 Zu den Bodenkategorien s. zuletzt D, Rathbone, Egypt, Augustus and roman taxation,
Cahiers du Centre G.Glotz 4, 1993, 83 ff. (= Revue d'histoire ancienne), der Ackerland als privates Land
gar nicht erwihnt. .

? Studien zur Geschichte des rémischen Kolonates, Leipzig/Berlin 1910, 6 ff, 15, 37 ff, 79.
Gesellschafts— und Wirtschaftsgeschichte der hell, Welt I, Darmstadt 1955, 213 ff, 225 #.

10 Regime foncier et statut sociale dans I'Egypte ptol., in: Terre et paysans dépendants dans les
sociétés antiques 163 ff, Paris 1979 (Coll. intern. Bésancon 2./3.5.1974).
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an Rostovtzeff an: Das Land insgesamt ist danach Eigentum des Kénigs, er kann es in
verschiedenen Abstufungen vergeben:

1, Baoihikdy yA und

2, yn Ev agéoey; letztere wird gebildet von:

a, Y év dwped (vergebene Dominen, wie z.B. an den Dioiketen Apollonios -
Zenonarchiv),

b, iepa y1f (Tempelland),

¢, kAnpouyixf)/kaToikik yA (an Kleruchen vergebenes Land)!!,

d, mohiTikA yA (Land der drei griechischen Poleis) und

e, ididkTnTog yn (Privatland).

Den Unterschied zwischen 1) und 2) sieht man darin, daB dic BaoiA ik yf durch
die Krone im Wege der Vergabe an Baoihikoi yewpyoi direkt bewirtschaftet wurde,
wihrend die yA év agéoer anderen zur Bewirtschaftung bei strikter Bewahrung des
koniglichen Eigentums iiberlassen wurde. Zur i816kTnTog yn gehoren nach dieser
Auffassung Hausgrundstiicke, Bauplitze, Weinland, Gérten und gegebenenfalls Acker-
land, aber auch dafiir gilt als selbstverstiindlich das Eigenturn des Kénigs12.

Der Begriff der yf év &efoe ist allerdings noch nicht befriedigend gekldrt.
Verschiedene Belege und Aufstellungen sind bekannt - ohne daB hierauf niher
einzugehen ist. Mit am haufigsten zitiert wird: Tebt. I 5 Z. 111 = COrdPtol 53 (118 a.):
Tolg 8 TlAv iBidkTnToV kai TAV iepav kai Thv kAnpouxikAlv kai TAV &AAAY TAV
¢v Gogoer ... (sc. yAv). J. Herrmann hat deutliche Zweifel an der Rostovtzeffschen und
dann auch von Wilcken {ibernommenen Konstruktion der Landaufteilung geiuBert!3. J.
Shelton hat letztlich deutlich gemacht, daB der Begriff als solcher schon in den Urkunden
nicht deutlich zu fassen!4 und inhaltlich ohne zuverliissige Konturen ist15,

Die These Rostovtzeff's wird heute grundsitzlich bestritten und ein allgemeines
konigliches "Obereigentum" abgelehnt, zumal sich konkrete Anhaltspunkte aus den

11§, hierzu J. Partsch in: Sethe — Partsch, Demotische Urkunden zum &gyptischen
Bitrgschaftsrechte vorziiglich der Ptolemierzeit, Leipzig 1920, 622 ff,

12 Rostovizeff, Kolonat 79; Gesellschaftsgesch. 215.

13 Zum Begriff yf év agéoe, CdE 30, 1955, 95 ff = Kleine Schriften 152 ff.

14 Ptolemaic land v &qpéoer: an observation on the terminology, CdE 46, 1971, 113 ff.

15 Land Register: Crown Tenants at Kerkeosiris, Coll. Youtie I S. 111 ff. Vgl. auch die
Bemerkungen in der Einleitung zu P. Tebt. IV S. 2 ff, 31.
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Urkunden nicht ergeben. Hinsichtlich der allgem. Uberlegungen ist auf Modrzejewskil6
zu verweisen. Im folgenden soll die Uberpriifung aufgrund der iiberlieferten
Urkundspraxis erfolgen.

II. Ein Indiz fiir die Richtigkeit dieser neuen These miisste sich nach meinen ersten
Uberlegungen am deutlichsten aus der Regelung der Vererblichkeit von Grund und
Boden ableiten lassen.

Im folgenden soll deshalb unter Beriicksichtigung von Ort, Zeit und Objekt die
Erbfolge in Grund und Boden untersucht werden!7,

Das fiir diese Ubersicht verfiigbare Material setzt sich zusammen aus letztwilligen
Verfiigungen, elterlichen Teilungen und Schenkungen auf den Todesfall sowie sonstigen
Angaben iiber ererbtes Land!8,

Die Zahl der erhaltenen Testamente, Ausziige bzw. der anderen erbrechtlichen
Belege von 53 weckt zundchst den Eindruck, daB wir eine reiche Uberlieferung zu
verzeichnen haben. Bei niherem Hinsehen schrumpft aber das Bild deutlich: 33
Falle bilden allein die Soldatentestamente der Petrie—Papyri. Von den 20 anderen
Belegen stammen nur drei aus dem 3.Jh. a.C., geben aber keine niheren Angaben zu
dem betroffenen Vermtgen!?. 15 Fille stammen aus dem 2 Jh. a.C., kommen mit Ver-
mogensspezifizierungen alle aus der Thebais bzw. noch genauer zum groBen Teil aus
Pathyris, ansonsten haben wir zwei Belege aus dem 1. Jh. a.C. aus Herakleopolis bzw.
Tebtunis20,

Um mit den Katokenkleroi zu beginnen. Fiir diese stellt sich auch aufgrund der
gesetzlichen Regelungen das Bild folgendermaBen dar: Die Kleroi der Kleruchen sind
konigliches Land, das zunichst mit dem Tod des Kleruchen wieder an dic Krone

16 In: Terre et paysans dépendants dans les sociélés antiques 163 ff, Paris 1979 (Coll. intern,
Bésancon 2./3.5.1974).

17 Eine Ubersicht entspr. der bisher hM gibt auch A. Stollwerck, Untersuchungen zum
Privatland im ptol. und rém. Agypten, Jur. Diss. Koln 1971.

8 Zum NachlaB allgem. s. O, Montevecchi, Ricerche di sociologia... I Testamenti, Aeg. 15,
1935, 90 ff.

19 Eleph. 2 (285/4 a.), Elephantine: Vermogen im ganzen, Hal. 11 (238 a.) und SB XII 10859
(220 a.), insoweit nicht erhalten.

2 BGUVII285(a., Herakleopolites); PSI Om. 5 (I a./1, Tebt.).
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zuriickfillt2] und dann iiblicherweise an den Sohn iibertragen wird?2. Eine VeriuBerung
des Kleros war zunichst unzulissig, konnte im Verlauf allerdings durch Parachoresis
unter bestimmten Voraussetzungen erfolgen, bis zum Ende der Ptoleméerzeit der Kleros
letztlich frei iibertragbar war, wenn auch in besonderen Formen?3, Im Todesfall ging bei
intestater Erbfolge der Kleros dann an die nichsten Verwandten iiber?4. Die Regelungen
iiber die oTabuoi, d.h. die den Soldaten zugewiesenen Quartiere im Haus von Privat-
leuten, waren offensichtlich restriktiver. Eine Ubertragung war prinzipiell ausge-
schlossen27, eine Vererbung spiter zugelassen26.

In der Testierpraxis zeigen die Soldatentestamente insbesondere der Petrie Papyri —
inzwischen dankenswerterweise von Clarysse als Petrie I in zweiter Auflage
herausgegeben — nun folgendes: In den Petrie—Papyri (238/7 — 226/5 a.C.) aus dem
Fayum wird hdufig das ganze Vermdgen — ohne nihere Spezifizierung ~ zugewandt;
spezifiziert werden aufgefiihrt dorfliche Grundstiicke (1 b), ein Weinberg (25), Hiuser (3
¢, 6 a, 13), Sklaven, Mobilien und auch Stathmoi (3 ?, 16 = SB XIV 11306, 18, 22, 28,
30). Nur einmal wird der Kleros erwiihnt (22b). Streitpferd und Waffen gehen an den
Sohn auBer in Nr. 18 auch in dem bekannten Testament des Dryton (Grenf. I 21) aus
dem Jahre 126 a.C.

Soldatentestamente haben wir sonst noch in den Testamenten des Dryton (in dem
gerade genannten P. Grenf. I 21 = L. Bat. XIX 4, 126 a.C. — Pathyris; VBP II 5, Il a.C.
— Pathyris, und vielleicht sein 1. Testament in Misc.Pap. I1 §. 429. 165 a.C. — Thebais)
sowie in BGU VI 1285 (I a.C. — Herakleopolis) und Lond. VII 2015 (241 a.C. -
Fayum). An Grundstiicken werden in diesen genannt der Kleros mit Stathmos und
Hiusern in BGU VI 1285 sowie der Kleros in Lond. VII 2015. Die Testamente des
Dryton nennen Hiuser, Hof, Weinland, Bauplétze (Grenf. I 21) sowie nicht ndher
bezeichenbares Land (s. das sogenannte 1. Test.).

Es ergibt sich also: Vererbt werden Hiuser, Kleroi, Stathmoi, dérfliche nicht
bebaute Grundstiicke und einmal ein anderes nicht spezifizierbares Grundstiick.

21 ygl. allgem. Cl. Préaux, L'économie royale des Lagides, Briissel 1939, 463 ff. J. Bingen,
Les cavaliers catoeques de I'Héracléopolite au I. s., in: Egypt and the hell. world 1 ff., Lowen 1983. Lille
114 = WChr 335 =JP 56 a (243/2 a.).
22 71illeI4, 20 ff = WChr 336 = JP 56 b (218/7 a.).
23 vgl. Cl. Préaux, aaQ und H.-A. Rupprecht, Rechtsiibertragung in den Papyri, in: GdSchr
Kunkel, Frankfurt 1984, 365 ff.
24 BGUILV 1185, 16 ff =JP 56 d = COrdPtol. 71 (60 a.).
‘ 25 Hib. I 198 II 15 ff = COrdPtol. 1 (275 a.). Petr. IIT 20 Vo Col. I 10 ff = WChr 450 = SB
V19454 = COrdPtol. 8 (262 a.). Vgl. nur Cl. Préaux aa0 477 ff.
26 BGU IV 1185, 12 ff = COrdPtol. 71 (60 a).
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Von den Soldatentestamente einmal abgesehen, in den "normalen" Testamenten
sind Gegenstand erbrechtlicher Verfiigungen zunichst Mobilien/Hausrat27 und
Sklaven28. An Grundstiicken werden vergeben Hiuser bzw. Hausteile29, Girten30,
Weinland3!, Palmhaine32 und auch yikor Témor , d.h. Bauplitze33,

Sonst wird Land genannt allgemein in Cair. Goodsp. 6 , einer Abschichtung (129
a.C. — Pathyris), yij fimeipog bzw. o1Tépopog34 in SB XVIII 13168 (123 a.C. —
Pathyris), einem Testament, in Lond. VII 2191 (116 a.C. — Pathyris), und Grenf. I 27 =
MChr 156 (109 a.C. - Pathyris), zwei Abschichtungen, und Lond. III 880 = StraBb. II
85 (113 a.C. — Pathyris), einer Teilung. Ein Teil eines Katokenkleros wird letztlich
zugeteilt in dem Testament PSI Om. 5 (Ia.C./I — Fayum), offensichtlich kein
Soldatentestament.

Damit ist festzuhalten: Hauser, Bauplitze und Girten etc. gehdren zum
tiblichen Bestand des durch Testament vergebenen NachlaB. Ackerland dagegen nur
ausnahmsweise — vom Kleros abgesehen— und offenkundig nur im Pathyrites, vergeben
sei es durch Testament33 sei es durch Rechtsgeschiift auf den Todesfall unter Lebenden.

Gleiches ergibt ein Uberblick iiber die Belege fiir die sonstige Bezeichnung von
Vermégensgegenstinden als moaTpixég oder pnTpixdc 36.

7 BGU IO 993 (127 a., Pathyris). SB XVIII 13168 (123 a., Pathyris). PSI Om. 5 (I aJI,
Tebt.).

2 $B X 10282 (176/170 a., Fayum).

% Lond. I 219 (5.1) (M a., Thebais). SB X 10282 (176/170 a., Fayum). BGU III 993 (127 a.,
Fayum). SB XVII 13168 (123 a., Pathyris). Lond. VII 2191 (116 a., Pathyris), mit A, Krénzlein, ZPE
9, 1972, 289 ff. ist entgegen P.W. Pestman, JEA 55, 1969, 129 ff. cine Abschichtung anzunehmen.
Lond. IIT 880 = StraBb. II 85 (rev. Fassung) (113 a., Pathyris) (Teilung), PSI Om. 5 ( I a./I, Tebt.).

30 pSI Om. 5.

31 SB X 10282, BGU III 993, PSI Om. 5.

2 Lond. vH2191.

33 BGU I 993, Lond. VII 2191, Lond. III 880 = StraBb. II 85. Vegl. Rossi, Aeg. 30, 1950,
421 ff.

¥ Zur Qualifizierung als Hochlandacker vgl. E. Seidl, Bodennutzung und Bodenpacht nach den
demotischen Texten der Ptolemierzeit (SB Osterr. Ak. 291), Wien 1973, 10 f.

35 Anders seinerzeit noch die Lage bei Rostovtzeff, Kolonat 12,

36 Vgl nur BGU VI 1273 = BGU XIV 2395 (222/221 a.): mipyoc. Ent. 1 (218 a.): Haus. Ent,
68 (222/1 a.): Kleros, Hib. II 208 (270/250 a.): Stathmos. Mon. III 51 (155/4 a.): Haus und vémoc,
wohl yitog Térog. BGU IV 1187 (I a.): yitog Témoc.
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Aus den Urkunden und Erwihnungen von NachlaBteilungen ergibt sich ein
vergleichbares Bild: Die Nachlisse werden gebildet vornehmlich durch Hduser,
Baupliitze, Weinberge etc.; sonstiges Land begegnet selten37.

Daraus folgt also, daB Grundstiicke auBer Hausgrundstiicken nur in beschréinktern
Umfang Teil des Nachlasses und damit des Privatvermogens waren. Mit einiger
Deutlichkeit ergibt sich dies aber nur fiir den Pathyrites; die Soldatentestamente des
Fayum sind wohl nicht verallgemeinerungsfihig.

IIL. Es erschien mir niitzlich, dieses Ergebnis in sachlicher wie auch in lokaler
Richtung noch zu {iberpriifen anhand der ptolemiischen Kaufvertrige iiber Grundstiicke,
der Hypothekenbestellungen und letztlich auch der Belege {iber Versteigerungen, wo uns
ja Pringsheim und Talamanca das Material zur Verfiigung gestellt haben38. Nicht
tiberpriift werden soll die vor allem auf die Rev. Laws 36,11 ff. gestiitzte Auffassung,
wonach sich privates Eigentum an Girten und Weinland aus der Anlage entsprechender
Pflanzungen auf dem Gebiet von Katokenkleroi entwickelt habe39,

Fiir die Kdufe von Hausern, Bauplitzen etc. sind die Belege zahlreich, ich habe
deshalb auf Nachweise generell und getrennt nach Orten verzichtet. Land nicht niher
bestimmbarer Art begegnet in Kaufvertriigen ab dem 3. Jh. a.C.40, das Fehlen der
Angabe erklirt sich zum Teil aus der Natur der Urkunde (z.B. griechischer Vermerk
unter demotischer Urkunde). Einen Kauf iiber Ackerland, yf fimeipog/o1Tégpopog, habe
ich auBerhalb Thebens und Umgebung nur notiert in Genf. I 20 = SB I 5865 = VBP II 3
= L.Bat. XIX 7 (109 a.C.) aus Pathyris fiir ein Grundstiick im siidlich davon gelegenen

37 Unbebautes Land: Lond. IT 401 (S.12) (116 a., Pathyris). Spezifizierung nicht erhalten:
Giss. I 108 (I a., Pathyris); SB XVIII 13848 (128 a., Thebais); VBP II 11 (II a., Fayum).

38 F. Pringsheim, Der griechische Versteigerungskauf, Scritti Ferrini III 284 ff. = Ges.
Schriften IT 263 ff. M. Talamanca, Contributi allo studio delle vendite all'asta nel mondo classico, Atti
Acc, naz. dei Lincei, Memorie Classe di scienze morali, storiche et filol. Ser. VIIT Vol. VI, 2, Rom
1954, 33 ff.

3 Vgl. I.N. Kassem, Land ownership or tenancy in ptolemaic Egypt ?, BACPS 3, 1986, 30 ff.

40 Theben, Pathyris und Umgebung: SB VI 8967 (239 a.), SB I 5279 (209 a.), Grenf. II 15
(139 a.): Hiigel auf Insel, SB XIV 12001 (129 a.). Oxy.: BGU XIV 2398 (213 a.) und BGU X 1973 (210
a.). Memphis: SB XVIII 13632 (155 a.), Fayum: Tebt, III 1, 740 (113 a.), Meyer 2 (II a.). Unbekannter
Ort: BGU VI 1241 (Il a.), CPR XV 18 (Il a.).
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Latopolites, einer Umwandlung eines Sicherungskaufs in einen endgiiltigen Kauf4!, fiir
Pathyris, Theben und Umgebung sind die Belege hiufig ab etwa 115 a.C42,

Entsprechendes zeichnet sich fiir Hypotheken ab%3,

Versteigerungen betreffen u.a. Immobilien, so Hiuser, Hiéfe und auch einen
Pylon#4, Weinberge*3, yihoi Témo6 und einen Gartent’, Ackerland dagegen nur
selten?8.

Ein Blick auf die Bodenpacht anhand der Studien Herrmanns soll das Bild
abrunden: Die privaten Pachten in der Ptolemierzeit betreffen in aller Regel
Katdkenkleroi, yA év 8wpedi und Unterpacht von Baoihikf] yf. Privates Ackerland ist
nicht mit Sicherheit festzustellen4.

Die demotischen Kaufurkunden30 sind wenigstens in der Ubersetzung nun
weitgehend zugiinglich in der Arbeit von Zauzich "Die #gyptische Schreiber-
tradition ..."31, Mit dem Material aus anderen Editionen ergibt sich folgendes Bild:

4l Hier geniigt fiir diesen streitigen Fall die Verweisung auf P.W, Pestman, L.Bat. XIX S. 51
f. und 223 ff,

%2 Ryl. 11 248 = SB 15104 (162 a.) - griech. Vermerk auf demot. Urkunde. StraBb. II 81 (115
a.), StraBb. II 83 (114 a.), dann héufig, vgl. nur die Adlerpapyri.

43 Hypotheken auf Haus und Hof, Baupliitze = yiro: Témor, Weinberge usw. sind iiblich und
bediirfen keiner Aufzihlung. H. auf yA oder yq fneipog/oimépopog sind seltener und zundchst auf
Pathyris und Umgebung beschréinkt: Lond. IIT 1201 (S. 3) (161 a.), 1202 (S. 5) = SB 1 4281 (161/0 a.),
UPZ I 217 (131 a.). BGU ITI 995 = L.Bat. XIX 6 (110 a.) und BGU VI 1260 (102 a.): covfy év mrioTes
(7, Erl. 42 (I a.M) (?). Interessant ist auch P. Mich. 1T 182 (182 a. 7, Fayum), wo die H. bestellt wird an
Wein— und Gartenland gelegen év Baoihixén xai Bwpedi yi), das der Schuldnerin gehort (Z. 11:
Umépyovrag adTh ).

4 UPZ Il 460 (I a., Fayum); Kéln VI 268 (Il a., Fayum); BGU VI 1622 (II a., Thebais);
UPZ1I 223 a (1 a., Theben); Haun. 1 11 (158 a., Theben).

45 Ent. 61 (U a., Herakleopolites); BGU VI 1222 (Il a., Thebais).

46 BGU VI 1218 - 1222 (I a., Fayum und Herakleopolites).

47 BGU VII 1772 (57/6 a., Herakleopolites).

4 Fiir verfallene Biirgschaften von Steuerpichtern: Eleph. 27 (223 a., Elephantine); ganz
allgem.: Eleph. 23 (222 a., Elephantine). Ein Hiigel in UPZ II 218 (I a., Theben). [ fineipoc in
Pathyris: BGU I 992 (167 a.); SB I 5865 (110 a.); in Theben: SB 14512, 66 (167 a.). Katokenkleros —
wohl vorher konfisziert: BGU VIII 1772 (57/6 a., Herakleopolites). I'fy umdhoyog, d.h. in der
Ertragsfihigkeit gemindertes Land: Tebt. IV 1101 (113 a., Tebt.); nach Shelton fehlt dieses Grundstiick in
der Ubersicht fiir Kerkeosiris unter dem Stichwort yA iSioktrTog,

49 J. Herrmann, Studien zur Bodenpacht im Recht der graeco — aegyptischen Papyri, Miinchen
1958, 78 £.

50 Auf die Entwicklung in den vorhergehenden Epochen ist hier nicht einzugehen. Dafilr sei nur
verwiesen auf B. Menu, Recherches sur I'histoire juridique, économique et sociale de I'ancien Egypte,
Paris 1982, 1 ff und 43 ff. 8. auch I.G. Manning, The conveyance of real property in Upper Egypt during
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In Edfu ist bereits ab 265 a.C. die VeriuBerung von Ackerland iiberliefert, in Pois
(gleichfalls in der Thebais) ab 212 a.C., in Hermonthis ab 243 a.C., in Pathyris ab 168
a.C. und in Theben ab 210 a.C. VerduBerung von Land auf Tempelgut, sonstigen
Ackerlandes ab 176 a.C,, im thebaischen Krokodilopolis ab 113 a.C. VerduBerungen
von Hiusern, Hofen, Bauplitzen, Palmgirten, Grabern und Choachytendiensten
begegnen schon ab 330 a.C. Noch nicht geklirt ist, ob "Land auf Tempelgut"32 nun
Land des Tempels — mit der Annahme eines entsprechenden "Obereigentums" des
Tempels - ist oder nur topographisch im Gesamtgebiet liegt, das dem Tempel zugewiesen
ist. Das miissen die Vertreter der Demotistik entscheiden. Der Hinweis auf Nachbarn
jedenfalls, die ihr Land vom Pharao, d.h. vom Fiskus erworben haben33 oder von der
Priesterschaft34, scheint mir filr die letztere Méglichkeit zu sprechenS3,

IV. Wenn ich das Ergebnis der bisherigen Uberpriifung zusammenfasse, so zeigt
sich ein erstaunlich einheitliches Bild:

Gegenstand von Rechtsgeschiften mit Immobilien sind Hiunser, Bauplitze,
Weinberge, Palmhaine und Girten iiber ganz Agypten hin, Ackerland im Umfeld
Thebens, besonders in Pathyris und nur vereinzelt in anderen Gegenden.

Fiir die eingangs gestellte Frage nach der Vererbung von Grund und Boden ergibt
sich, daB alles was unter Lebenden Eigentum sein kann, auch vererbt werden kann —

the ptolemaic period: A study of the Hauswaldt papyri and other related demotic instruments of transfer
(Phil. Diss. Chicago 1992), 24 ff. Der Verf. hat mir dankenswerter Weise die noch unverdffentlichte
Arbeit in Ausziigen zur Verfiigung gestellt.

51 Die agyptische Schreibertradition in Aufbau, Sprache und Schrift der demotischen
Kaufvertréige aus ptol. Zeit, Wiesbaden 1968. Reiches Material nun auch bei J.G. Manning aaO. Vgl.
zum Landbesitz weiter W. Clarysse, Egyptian estate-holders in the ptolemaic period, in: Lipinski, State
and temple economy in ancient near East Il 731ff. = Or. Louv. Anal. 6, 1979.

52 BM 10463 (Zauzich 24), BM 1201 (Z. 36), BM 1202 (Z. 37), Berlin 3142 (Z. 35), Berlin
3146 (Z. 37), Berlin 3111 (Z. 32), Mainz e (Z. 32).

53 Mainz efd (Z. 115), vgl. Pestman, L. Bat. XIV S. 74 Anm. 189. S. zur Terminologie
Zauzich, Enchoria 1, 1971, 79 ff. S. auch PBM 10721 Z. 4 und 10828 Z. 5 (C. Andrews, Catalogue Nr.
9 und 17). Fiir eine —griech.— Pacht von iep& yA, Av €xer (Verpichter) éx Baoihikod s. P. Tebt. II 1,
815 fr. 3 vo 127 (228-221 2C).

54 Adler23(Z.74).
55 Fiir Tempelland: Sethe-Partsch, Demot. Urkunden zum 4gyptischen Biirgschaftsrecht

vornehmlich der Ptolemierzeit, Leipzig 1920, 164 (Sethe), 634 (Partsch). E. Seidl, Bodennutzung und
Bodenpacht nach den demotischen Texten der Ptoleméerzeit (SB Osterr. Ak. 291, 2.Abh.), Wien 1973,
11. Wohl auch B. Menu, Recherches sur I'histoire juridique, économique et sociale de I'ancien Egypte,
Paris 1982, 103 f. Unentschieden W. Clarysse, Egyptian estate-holders in the ptolemaic period, in:
Lipinski, State and temple economy in anc. near East IT 733 = Or. Louv. Anal. 6,1979.
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wieder von den Einschrankungen und Sonderregelungen hinsichtlich der Kleroi abge—
sehen.

Ebenso deutlich wird, daB auBer den Stellen zur yA ¢v dgéoe keine Hinweise auf
konigliches Eigentum, Obereigentum oder sonstige Berechtigungen gegeben sind — wenn
man Kattkenlehen einmal aufler acht 148t, Kein Argument ist zu ziehen aus der méglichen
Konfiskation bei Steuerschulden — dann hitten wir heute bei uns von der gleichen
Konstruktion auszugehen.

Es bleibt die Frage, ob sich sonst irgendwelche Indizien fiir ein Obereigentum
finden lassen oder ob es sich hier um nur um eine moderne — vielleicht auf rémischen
Vorstellungen vom ager publicus36 oder der ptolemaischen des 'speererworbenen’
Landes beruhende — Annahme handelt57.

Die Ausgestaltung der Formulare der griechischen Rechtsgeschifte bei Kauf und
Pacht entspricht den tiblichen Formularen des Mutterlandes. Die Bebaiosisklausel der
Kaufurkunden (mpomwAntig xai BeBouwTrc) in den Papyri der ptoleméischen Zeit
gleicht sehr deutlich der Formel der Inschriften (nur BeBouwTdAc oder mpaTthg kai B.)38.
Es besteht auBerdem kein Unterschied zwischen Verkauf von Ackerland — wenn es denn
verkauft wird — und von z.B. Hiusern. Im itbrigen entspricht das Formular auch dem der
romischen Zeit, abgesehen davon, daB die Bebaiosisklausel dort ausfiihrlicher wirdS%,
Riicksicht auf staatliche Hemmnisse wird wohl mit der Klausel tiber das Bagihikov
xwAupo genommen, die aber nur in Pachtvertrigen tiber Katokenkleroi auftaucht60,

Die Unterscheidung von Privatland und Land in koniglichem Eigentum, das
anderen iiberlassen ist, ist den Urkunden aber andererseits nicht fremd. Einen deutlichen
Beleg bildet die Ubertragung von Kattkenland, die bis zum Ausgang der Ptolemierzeit in
der Urkundspraxis deutlich geschieden wird vom Kauf. Wihrend der Kauf von
Privatland geschieht durch npé&oig/wvnA (&nédoTo/énpiaTo), wird Katékenland
tibertragen durch die Parachoresis: dpohoysi mupakeywprkéven ...; d.h. es wird

3 Vgl. AHM. Jones, In eo solo dominium populi romani est vel Caesaris, JRSt 31, 1941,
26 ff. S. generell G.L Luzzatto, Sul regime del suolo nelle province romane, in: I diritti locali nelle
province romane con particolare riguardo alle condizioni giuridiche del suolo, Acc. naz. dei Lincei,
Quaderno 194, Rom 1974, 9 ff, : '

57 Zu alteren dgyptischen Vorstellungen eines Eigentums des Pharaos s. Manning aa0O 27 ff.
Ob und inwieweit solche Auffassungen auch in den griechischen Urkunden zum Ausdruck kommen
(miissen), bedarf noch der Klirung,

38 H.-A. Rupprecht, Die Eviktionshaftung in der Kautelarpraxis der graeco-aegyptischen
Papyri, Studi Biscardi IIT 463.

% Vgl. H-A. Rupprecht, Studi Biscardi IIT 464 ff.

60 BGU VI 1264-1267 (I a., Oxy.), X 1943, 1944 usw.
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letztlich gesprochen vom Freimachen einer rechtlichen Position, die vom anderen
eingenommen werden kann. Von einer Tiuf ist nicht die Rede, allenfalls vom
TaEaXwWENTkdY kepdAaiovbl. Im tibrigen ist mitunter auch beim Erben des Kleruchen
nicht vom kAnpovéuoc die Rede, sondern vom B1addoyog 62, eine letztlich deutlich
schwichere und weniger technische Bezeichnung der Rechtsnachfolge, so wie sie auch
bei der Nachfolge in Priesterstellen begegnet63,

Als Argument fiir die Annahme von Privateigentum an Grund und Boden kinnen
weiter Ausdriicke wie kTApa, i816kTnTog und kupiedeiv ins Spiel gebracht werden.

KTfua wird ganz iiberwiegend verwendet fiir die Bezeichnung von Weinland und
Girten%4, nur vereinzelt ist die Art des Grundstiicks nicht klar55, der Inhaber wird
gegebenenfalls auch als kipiog bezeichnet®®, Ob man deshalb schon von der
Verwendung dieses Terminus allein auf Privatiand schlieBen kann67, bleibt mir aber
zweifelhaft.

Von i816kTnTog ist in dem o.g. Prostagma P. Tebt. I 5, 111 (COrdPtol. 53) (II
a.C.) die Rede, dort zusammen mit Kleruchenland, Tempelland und A GAAN A Ev
apeoel (sc.yn). In Tebt. I 124, 32 (COrdPiol. 54 ) (I a.C.), gleichfalls einem
Prostagma, wird gesprochen von Kleruchen als idiokTApovee, dabei wird wohl auf den
Kleros Bezug genommen. Sonst sind an Belegen zu nennen: BGU VI 1216, 83
hinsichtlich eines Teils des Kleruchenkleros (110 a.C. - Memphis), BGU XIV 2437
passim und 2440 passim (I und II a.C. — Herakleopolites), jeweils Landregister, hier
wohl fiir Kleruchenland als Ackerland; vgl. auch die bekannte Formulierung in P. Lond
VI 2188, Z. 209/335 (148 a.C. — Fayum): Baoihikiy YA iS16xTnTog. Vom letzten Text
abgesehen, den Skeat wohl zu Recht als Beleg fiir Privatland des Konigs sieht (aaO) und
abgesehen von O. Bodl. I 120 (146135 a.C. — Theben), wohl Ackerland allgemein —
wird man in diesen Quellen Indizien fiir eine sich verfestigende Stellung der Kleruchen
am Kleros sehen kinnen. Die Zahl der Belege ist aber insgesamt zu spérlich im Vergleich

61 Vgl H-A. Rupprecht, Rechtsiibertragung in den Papyri, GdSchr Kunkel 365 ff, 380.

€  ZB. BGU VI 1738 und 1739 (72/1 a., Herakleopolites); Ryl. TV 583 (170 a., Fayum).

63 BGU XIII 2216, 17 (156); SB XVI 12685, 38 (139); Prag, I 61 (137).

64 PSA4 (III a., Fayum). Tebt. IIT 1, 772 (236 a., Tebt.), O. Bodl. 145 (227-185 a., Theben).
Cair.Zen. IIT 59367, 59446 und V 59838 (III a., Fayum). Ent. 89 (III a., Magdola), sowie Rev. Laws
37,14 (259 a.).

65 Cair.Zen, IV 59637 (III a., Fayum), Cair.Zen. IV 59640 (III a., Fayum): Hypothek auf Haus
und kTApe. Ent. 61 (247/6 a., Magdola). Tebt. 10T 1, 815 fr. 6, 53 (228/21 a., Tebt.).

6 PSIIV 383 und VI 551 (IIl a,, Fayum). Ent. 89 (III a., Magdola).

67 So wohl Rostovizeff, Kolonat 14 f.
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zu den anderen Belegen, auBerdem zu speziell auf Kleroi bezogen, als daB man in der
Verwendung des Terminus generell einen Nachweis fiir Privatland sehen kénnte.

Es bleibt noch die Verwendung von kupiedey,

Der Gebrauch dieser Formulierung kénnte an Eigentum denken lassen. Dem steht
zundchst grundsitzlich entgegen, daB das griechische Recht keine dem romischen
dominium vergleichbare Regelung des Eigentums gekannt hat, sondern nur die
Verfitgungsbefugnis (kupieicr) und die Sachherrschaft (xp&Tnoic). Tmmerhin 148t sich
aus der Verleihung der kupieia auf eine letztlich unbeschriinkte Verfiigungsgewalt
schlieBen, die fiir alle Sachen galt. Von voller Verfiigungsmacht ist die Rede in
Versteigerungen von Grund und BodenS8, der wohl erste Beleg findet sich in der
Auktionsordnung Eleph. 24 = WChr 340 (223/2 a.C. ), Z. 23: xupicicouoiy B¢ kad’ &
kal of mp@Tor kipior éxékTnvTo. Umstritten ist immer noch die Frage, m.E. aber zu
verneinen, ob damit nur eine Erbpacht verlichen wird, da auch fiir die versteigerten
Sachen noch Abgaben und éxpdpiar zu zahlen seien. Im tibrigen haben wir bislang
Belege fiir die Erbpacht, die pioBwoig ¢ic 76 maTpikdy. nur in Prostagmata?®, aber
nicht fiir konkrete Einzelfille.

Zu verweisen ist noch auf das Zitat eines Prostagma (COrdPtol. All. 59) in den
Akten des HermiasprozeB (UPZ IT 162 V 22 f£.) (117 a.C. — Theben): nepi To0 Toic
KEKUPIEUKSTOG Tividv kai uiy Buvapévous mapaTiBecBar Té kat’ adT@dv oupBdiaia
€av kpaTely, liber Eigentiimer ohne Nachweis der Titel, aber mit Besitz, die danach in
ihrer Rechtsstellung verbleiben.

Soweit keine besonderen Anhaltspunkte im Einzelfall gegeben sind, habe ich keine
Bedenken von der Annahme einer vollen Verfiigungsfreiheit auszugehen, und damit in
anderer Terminologie vom Eigentum zu sprechen. Gewisse Einschrinkungen sind hierbei
allerdings angebracht?! — es muB nicht immer von Eigentum gesprochen werden, so
wenn z.B. der Ehefrau im Ehevertrag kupicio neben dem Mann eingeriumt wird (Freib.

6 BGU VI 1218 (Il a., Herakleopolit.): &8¢onoTa. BGU VI 1222 (Il a., Theben): Hauser und
Grundstiicke. Haun, I 11 (158 a., Theben): Haus. Vgl. auch Lond. VII 2188, 275 (148 a., Fayum), UPZ
IT218 122 (Il a., Theben), UPZ I 220 T 12/221 I 17 (130 a., Theben).

69 So Wilcken, Einl. zu WChr 340, Rostovtzeff, Kolonat 21 ff. S. auch Wilcken, UPZ II S.
270 zu Nr. 218 aufgrund der Moglichkeit der Uberbietung. Dagegen F. Pringsheim, Versteigerungskauf,
GesSchr. I1 309 f. M. Talamanca, 2a0 60 Anm.2, ohne nahere Erirterung der Frage.

70 SB VI 9316, 17 = COrdPtol. 34 (163 o. 186 a.). Tebt. I 5, 12 = COrdPtol. 53 (121-118 a.).
SB VI 9889, 12 = COrdPtol. 53 ter (Il a.).

1 Vgl hiérzu unter bes. Beriicksichtigung der Pachtvertrige A. Krinzlein, Zur
Urkundenklausel kupiuéTw 16V kapndv €ws..., Akten XIIL K. 215 ff.
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III 30, 179 a. C. — Fayum), oder wenn der Mann wieder im Ehevertrag zusagt, kein
anderes Haus zu bewohnen als das, in dem die Frau kupiedoe) (Mon. III 62, 11 a. c.M.

Die Verwendung von Termini wie Seonérng. Seondleiv oder d&éomota bestitigt
das bisherige Bild und geht offensichtlich von der vollen Rechtsstellung der Privaten
aus’2, :

Unter erbrechtlichem Gesichtspunkt kénnte noch ein Bedenken offenbleiben. Die
bisher herrschende Meinung’? geht davon aus, daB die Bebauung der BaoiAikd YA in
Pachtverhiltnissen auf Dauer, zumindest auf unbestimmte Zeit vergeben wurde. Dann
allerdings fragt man sich, wo die stetig notwendige Eintragung der Erben in Registern
erfolgte. Das Fehlen solcher Eintragungen erklért sich allerdings ziemlich zwanglos,
wenn man J. Shelton”4 folgt, der wenigstens fiir Kerkeosiris deutlich gemacht hat, da
Wechsel in der Bebauung ziemlich zwanglos und schnell aufeinanderfolgen konnten,
sodaB der Tod eines Bauern ohne Umstiinde beriicksichtigt werden konnte.

Die faktische Lage, daB kanm Ackerland in privater Hand war, erklirt sich wohl
daraus, daB dieses Land tatsichlich Staatsland oder in betriichtlichem Umfang
Tempelland’> war. Die faktischen, fiskalischen Verhiltnisse sprechen gegen Privatland,
nicht die Rechtslage. Erwerben konnte man Land durch Kanf vom Fiskus76 und hier
erwarb der Einzelne wohl Eigentum77,

Es beruht wohl nicht nur auf den Zufillen der Uberlieferung, daB privates
Ackerland vor allem aus der Thebais bekannt ist und dem entsprechend auch die Erbfolge
in Land. In Unterégypten und vor allem im Fayum ist dagegen kaum mit iiberkommenen
Privatland erheblichen Umfangs zu rechnen; Meliorationsarbeiten fiihrten dort eher zur
Begriindung von Katkenland 78. Ein Ergebnis entsprechend der Thebais wire wohl
auch fiir das Delta nicht ausgeschlossen - allerdings sind wir hier aufgrund der bekannten
Uberlieferung von der Moglichkeit eines Nachweises weit entfernt.

2 Die Verwendung im Zusammenhang mit Land ist eher selten. Soweit Ackerland betroffen
ist, handelt es sich um Land in der Thebais; vgl. nur SB I 4512 (167 - 134 a.), UPZ 11 220/221 (130 a),
218 (V1 a.).

73 Rostovtzeff, Kolonat 47 ff. Wilcken, Grundziige 272 ff.

7 P, Coll. Youtie I S. 119 ff, P. Tebt. IV S. 6 f.

75 Vgl. B. Menu, Le régime juridique des terres en Egypte pharaonique, RHD 1971, 555 ff, =
Rech, sur I'histoire juridique, économique et sociale de I'ancien Egypte, Paris 1982, 1 ff.; Discussion sur
le rapport de J. Modrzejewski, Tetre et paysans ...189 ff. = Rech. sur Ihistoire ..., 101 ff,

76 S.BGU I 995 = L. Bat.XIX 6 (dort nicht genannt) und VBP IT 3/Genf.I 20 = L. Bat. XIX 7
(AZ TBZ6).

77 Vgl. Pringsheim, Versteigerungskauf 309.

78 Vgl. zu den Arbeiten M. Schnebel, Die Landwirtschaft im hell. Agypten, Miinchen 1925,
45 ff. Cl. Préaux, L'économie royale des Lagides, Briissel 1939, 461 ff.
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i Letzten AufschluB iiber die Eigentumslage an Land werden wir allerdings nur
i ' gewinnen aus der Auswertung der groBen Landregister wie in den Tebtunispapyri durch
: Grenfell ~ Hunt und Shelton oder aus dem Herakleopolites in BGU XIV durch Brashear.

Das aber ist eine Aufgabe fiir den Historiker, den Wirtschaftshistoriker. Der Rechts-
historiker kann aufgrund der ihm zuginglichen Urkunden dazu nur einen kleinen Beitrag
leisten.




Arnold Krinzlein (Graz)

Diskussionsbeitrag zum Referat -
Hans—-Albert Rupprecht

In meinem Korreferat kann ich mich kurz fassen; denn ich bin mit den Hauptthesen
Rupprechts weitgehend einverstanden. Auch ich sehe keine Anzeichen fiir ein
Obereigentum des Konigs an allem Land.

Meine Bemerkungen sind daher eher ergiéinzend. Das Referat bietet erfreulicher-
weise mehr, als der Titel verspricht. Im Laufe des Fortschreitens wird es immer mehr zu
einer Darstellung der Eigentumsverhiltnisse an Grund und Boden im ptolemiischen
Agypten anhand der Urkunden, natiirlich ohne dieses Thema erschopfen zu wollen.
Deshalb kann man Rupprecht keinen Vorwurf machen, daB der neueste Stand der
Meinungen tiber die Bedeutung der Termini wie | #v &géoer yA. 18i1dxTATOg Y usw.
nicht dargestellt wird.

Das Riitsel um den Ausdruck ) €v ageoe yA, der iibrigens noch in der Rémerzeit
vorkommt (Oxy. XVII 2134), dauert an. Ein Oberbegriff war es sicherlich nicht,
andererseits muB man damit etwas haben bezeichnen konnen, das man der Baoihikf) yi
gegeniiberstellen wollte. Kollege Modrzejewski hat es als eine Bezeichnung fiir Land in
einem Zwischenzustand bezeichnet, in einer Phase des Zuordnungswechsels. In
dhnlicher Richtung lag wohl die Annahme Seidls, wihrend Herrmann versuchte, es als
einen fiskalischen Begriff zu verstehen!.

Welche Meinung Rupprecht zu idiékTnTog yq vertritt, wird in seinem Referat nicht
deutlich?, Er trifft nur zu 1816k TnTog die Feststellung, daB die Zahl der Belege und ihre
Art nicht gestatte, generell darin einen Nachweis fiir Privatland zu sehen. Hier wire ein
Wort iiber die Ergebnisse Stollwerks aufhellend gewesen3. Rupprechts Zustimmung zum
Verstindnis der Boacidiy yn i816xTnTog des P. Lond. VII 2188 (148 v.Chr.) als
"Privatland des Konigs" scheint mir wenig iiberzeugend zu sein. Ich méchte eher an

Siehe die bei Rupprecht zitierten Arbeiten der Genannten.
2 Auch dieser Terminus lebt iibrigens in der Romerzeit fort, die Belege bei A. Stollwerk,
Untersuchungen zum Privatland im ptolemiischen und rémischen Agypten (jur. Diss. K8ln 1971), S. 51.
3 Ein guter Uberblick iiber die verschiedenen Landarten findet sich bei J. Méleze
Modrzejewski, Statut personnel et liens de famille dans les droits de I'Antiquité, 1993, IV (eine Arbeit aus
1974 mit Literaturnachtréigen).
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"durch VerduBerung privatisierte” oder "privat, d.h. nicht durch Baocihikoi yewpyoi.
beniitzte” Booihikd yA denken?.

Bei der Darstellung der Testamente von Zivilpersonen vermisse ich ein Eingehen
auf die Frage nach deren Status bzw. Beschiftigung. Waren vielleicht Baoihixol
Yewpyoi darunter?

Unter Il wendet sich die Darstellung den nichterbrechtlichen Urkunden zu. Hier
sucht man vergebens ein niheres Eingehen auf die Hypothezierung von Baoih kA und v
Swped yA (P. Mich. T 182), - das in dieser Urkunde begegnende Urépyev fehlt
iibrigens unter den auf jhre Eigentumsaussage untersuchten Worten im Abschnitt IV.
Waren also die zu diesen Kategorien zéihlenden Lindereien zwar belastbar, aber nicht
vererblich?

Die neue Meinung zur Vergabe der Baa Ak y1 (Shelton) sollte man vielleicht so
formulieren: Es hat aller Wahrscheinlichkeit nach keine regelméBige allgemeine Vergabe

der BaaihixAy yf durch sogenannte &iauicBosic gegeben, sondem ein hiufiger, unter
Umstiinden auch schnell aufeinanderfolgender Wechsel der Piichter war die Praxis, wie
jedenfalls die Register von Kerkeosiris zeigen.

Nachdem das Bild, welches die Urkunden der Rémerzeit zeichnen, als Argument
verwendet wird, wire ein Ausblick auf die Vererbung von Grund und Boden in dieser
Zeit sinnvoll gewesen. Auch hiitte man gerne Rupprechts Meinung gehért, warum es in
der Thebais mehr privates Ackerland als anderswo gegeben hat.

4 Dazu ). Modrzejewski a.a.0. §. 167.



Mario Amelotti - Livia Migliardi Zingale (Genova)

Dalle tabelle bronzee di Locri alle tavolette
cerate di Pozzuoli*

Tra il 1958 e il 1959, a breve distanza di tempo e anche di luogo, avvennero due
importanti ritrovamenti di materiale documentario d'interesse giuridico: quello delle
tabelle bronzee scoperte tra le rovine di Locri Epizefiri e quello delle tavolette cerate
reperite nell'agro Murecine, presso Pompei, ma provenienti in realti da Pozzuoli, Nei
primi mesi del 1993 - nuova coincidenza - sono apparsi in circolazione due libri
fondamentali, specie il primo, dedicati rispettivamente all'uno e all'altro ritrovamentol.
Ma non sono soltanto circostanze esteriori a proporre l'accostamento dei due gruppi di
materiale, superando i motivi altrettanto palesi di divergenza. Diverso & infatti -
obietterebbe qualcuno - il materiale scrittorio; diversa la lingua - greco e latino - e la
stesura - epigrafica e corsiva. Diversa ¢ l'eta, rispettivamente IV-III secolo a. C. per le
tabelle di Locri, I secolo d. C. per le tavolette di Pozzuoli, che assegnano il primo gruppo
ancora all’ epoca ellenistica e il secondo ormai all'epoca romana. Contrapposta & pure la
natura giuridica, rispettivamente pubblicistica e privatistica, del primo e del secondo
ritrovamento. Eppure il fondo & comune. E'quello della grecith della Magna Grecia, che
pervade totalmente le tabelle di Locri, una polis dorica nel suo ultimo splendore2, ma che
ancora sopravvive alla conquista romana - ravvivata anzi dai commerci di Pozzuoli con
I'Oriente- nelle tavolette puteolane, attraverso i nomi di alcuni protagonisti degli affari
documentati, la lingua greca cui talvolta non rinunciano e, soprattutto, le manifestazioni
documentarie e giuridiche di evidente impronta greca,

* L'introduzione e la prima parte della relazione sono dovute a M. Amelotti, la seconda parte a
L. Migliardi Zingale.

1 Polis ed Olympieion a Locri Epizefiri. Costituzione economia e finanze di una citia della
Magna Grecia. Editio altera delle tabelle locresi, a cura di F. Costabile, Soveria Mannelli 1992; G.
Camodeca, L'archivio puteolano dei Sulpicii, I, Napoli 1992,

2 Entrata in contatto con Roma ai tempi di Pirro, coinvolta nella crisi annibalica, Locri passa
da civitas foederata a municipium intorno all' 89 a. C. La sua grecita persiste con un filo di continuita
sempre pid tenue, ma tra il I e il Il secolo d. C. viene definitivamente meno. Sull'argomento vedi F.
Costabile, Municipium Locrensium. Istituzioni ed organizzazione sociale di Locri romana (attraverso il
corpus delle iscrizioni latine di Locri). Napoli 1976.
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Cominciamo dalle tabelle bronzee di Locri e dal libro che le riguarda, curato € in
gran parte scritto da Felice Costabile. L'esposizione parte dal ritrovamento clandestino di
una teca cilindrica in pietra, che conteneva monete d'oro e d'argento, mai pill recuperate,
e le nostre tabelle. Si tratta di una vera cassaforte, che apparteneva, come dimostrano il
contesto topografico e I'espresso riferimento nelle tabelle, al tempio di Zeus Olimpio, del
quale esse formavano l'archivio contabile. Sia della teca che del tempio si
approfondiscono gli aspetti archeologici e tecnici. L'indagine passa quindi a discutere
degli elementi esteriori delle tabelle, quali la procedura dell'incisione ¢ i segni particolari
che esse presentano, e della funzione dell'archivio e del tesoro di Zeus, rispetto ai tesori
di altre divinita a Locri, nell'amministrazione finanziaria della polis. Un ampio capitolo &
dedicato alla cronologia delle tabelle, sia relativa, concernente cioé la ricostruzione della
loro successione temporale, sia assoluta, ossia consistente nella loro complessiva
datazione. Altro capitolo tratta di problemi economico-finanziari, che da un lato
riguardano le operazioni di credito fra I'Olympieion e la citta, e dall'altro attengono alle
fonti di reddito su cui pud contare il santuario. Un capitolo finale mette a frutto tutti i dati
risultanti dalla ricerca per delineare la costituzione locrese nel IV-III secolo a. C. Seguono
ancora una rinnovata edizione delle tabelle e minuziosi indici, sia delle tabelle stesse che
dell'intero volume.

Soffermiamoci ora sugli argomenti e problemi la cui discussione pit c'interessa,
per i quali primario & l'apporto del Costabile. Segniamo un nostro ordine, pitt coerente
alle finalita perseguite.

In numero di 39, le tabelle? presentano brevi testi, in un dialetto dorico, che
documentano prestiti di denaro che il dio, generalmente rappresentato dai magistrati
preposti al suo tesoro, detti hieromnamones, ha concesso alla citta per decreto della bola e
del damos. In rari casi, costituiti dalle tabelle 4, 5 e 32 - i numeri sono quelli casuali
derivanti dall'editio princeps - & riferito testualmente il decreto, che suona all incirca cosi:
Nell'anno del tale eponimo?, essendo proboloi i tali e prodikoi i talaltri, il Consiglio e il
popolo hanno decretato che i hieromnamones facciano iscrivere nel bronzo il debito

3 Esse hanno dimensioni svariate, ma modeste - tra un lato massimo di 39 & un minimo di 6
cm - in forma di rettangoli orizzontali o verticali, Alcune sono lamine riutilizzate. Singolare il caso
della tab. 39, che presenta sull'orlo le lettere A®P: una dedica ad Afrodite, Appartencva in origine ad una
phiale, che s'ipotizza offerta alla dea da una prostituta sacra al termine del suo servizio.

4 Prima del suo nome, proprio all' inizio di ogni tabella, ¢ poi prima del nome degli altri
magistrati menzionati figura una sigla, che indica il demo di appartenenza. La popolazione di Locri era
distribuita in 3 tribd, suddivisa ciascuna in 11 0, meno probabilmente, 12 demi. Sulla base delle tribi &
dei demi funzionava la rotazione delle cariche magistratuali.
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contratto dalla citt col dio per un determinato scopo. Ma nelle altre tabeile figura un
compendio, che magari unifica pidt decreti presi nello stesso anno, adottando un tenore
abbastanza vario, che cosi la tab. 22 esemplifica: Nell'anno del tale eponimo, essendo
proboloi i tali e prodikoi i talaltri, attraverso i tali hieromnamones, la citti ha preso in
prestito da Zeus, per decreto del Consiglio e del popolo, nel tale mese tot, nel talaltro tot.
I prestiti presentano un ammontare che pud scendere fino agli spiccioli, passando dai
talenti agli stateri, alle litre e alle once. Si direbbe che essi siano funzionali allo scopo e
non concessi genericamente in misura arrotondata. Quanto al divario tra i testi che
riportano i decreti e quelli che li compendiano, il Costabile avanza l'ipotesi che i primi
corrispondano ad una prassi pill antica, mentre resta uguale la procedura di trascriverli in
bronzo dai decreti originali - redatti su tavole lignee con i sigilli dei magistrati’ - di cui
mantengono il pieno valore giuridico di diritto pubblico. Si tratta di un'ipotesi, che
potrebbe trovare conferma nella ricerca cronologica.

Finiamo a questo punto nelle sabbie mobili. Certo &, per ragioni sostanziali che
vedremo, che le tabelle sono posteriori al 346 a. C. e anche i dati paleografici e linguistici
postulano una datazione tra la meta del IV e la meta del ITI secolo a. C. Ma non sembra
possibile andare oltre. La successione cronologica delle tabelle, che gioverebbe all'ipotesi
sopra riferita, pud essere tentata sulla base dei nomi dei magistrati cittadini e della loro
progressione in carriera. Occorre perd presupporre che la progressione sia sempre
ascendente, senza iterazioni e passi indietro, dal primo grado di hieromnamon a quello di
probolos o prodikes, alla pari, e infine a quello apicale di eponimo. Ma anche con questa
presupposizione non si riesce a restituire pit di alcune serie di sequenze. Non & ancora
possibile correggere la numerazione casuale delle tabelle. Quanto alla cronologia assoluta,
molto si & contato su sei tabelle - corrispondenti ai numeri 1, 13, 23, 25, 30, 31 - che
menzionano un basileus. In questo personaggio, cui cinque tabelle attribuiscono una
contribuzione, si & voluto ravvisare un sovrano ellenistico: Agatocle di Siracusa o con
maggiore propensione (nel volume in esame il van Compernolle ¢ anche il Migeotte),
Pirro re dell'Epiro. I due riferimenti propongono, rispettivamente, una datazione del
gruppo documentale intorno al 300 o al 280 a. C. Ma il Costabile fa osservare che nella
tab. 25 il basileus risulta incaricato della riscossione di una modesta imposta, la nona sui
cereali, e anche la contribuzione (synteleia) delle altre tabelle pud avere un significato
fiscale: cid mal si addice ad un sovrano straniero, mentre meglio conviene ad un
magistrato cittadino, un re arconte, diverso perd dall' eponimo. L'argomentazione appare
ragionevole, ma toglie ogni riferimento temporale.

I singoli aspetti delle tabelle di Locri conferiscono lore una specifica originalita
rispetto ad altri documenti relativi alla finanza pubblica di altre cittd greche, che

5 11 Costabile parla anche di papiro o pergamena, ma un tale uso del papiro a Locri appare
improbabile, mentre la pergamena non era ancora conosciuta.
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conosciamo in via epigrafica: cosi le liste dei tributi ateniesi e i diversi conti ed inventar di
Atene, Delo, Delfi e, per restare in Italia, le tavole di Eraclea e i conti di Tauromenion.
D'altro canto esse attribuiscono al tesoro di Zeus il dinamico ruolo finanziario di
erogatore ordinario di prestiti di denaro alla cittd. Un ruolo che sembra distinguerlo dagli
altri tesori locresi, con funzioni probabilmente di accumulo. Ma si pud parlare per il
tesoro di Zeus di una funzione di banca o non piuttosto -come & nostra opinione e forse il
volume non sottolinea abbastanza - di una funzione di tesoreria? L' Olympieion non opera
certamente erogazioni gratuite, bensi prestiti che implicano una restituzione. Ma questa
avverrd come e quando il Consiglio e il popolo lo decretino -cosi si esprimono le tabelle
7, 8, 22, 38 - ed & attestata raramente -nelle tabeile 9, 20, 21, 31- e magari in modo
parziale o in forma diversab. Quanto agli interessi il Costabile, pur supponendoli in
qualche caso, precisa che non sono mai espressamente previsti. Certamente la cassa del—
I' Olympieion sarebbe destinata in questo modo ad esaurirsi. Ma & significativo a nostro
avviso il fatto che al santuario siano assicurati, oltre ai redditi sui propri terreni e al
ricavato della vendita di alcuni prodotti (ferro, mattoni, pece), anche proventi fiscali,
come la nona della vendita dei cereali.

La costituzione di Locri quale risulta dalle tabelle & democratica moderata,
posteriore quindi all' espulsione dalla citta nel 346 a. C. del tiranno Dionisio II di
Siracusa. Essa & succeduta tardi - ben due secoli dopo Atene - ad una secolare
costituzione oligarchica di tipo spartiate. Residuo di questa le fratrie: i phatarchoi nelle
tabelle sono coloro che riscuotono i prestiti. Organi della costituzione democratica sono il
damos, ciod I'assemblea cittadina; la bola, ciod il Consiglio, e le numerose magistrature
che le tabelle ricordano. Di durata annuale, queste sono raramente monocratiche, come
I'eponimo, ma per lo pid ternarie. Le tabelle citano regolarmente i hieromnamones, che
versano i prestiti del dio, e con rango pi elevato i proboloi e i prodikoi. Con richiamo ad
Aristotele, il Costabile definisce queste magistrature cardini della democrazia moderata: i
proboloi rivestono, tra l'altro, un importante ruolo costituzionale nell approvazione e
promulgazione dei decreti, mentre i prodikoi fanno pensare dal nome a significative
funzioni nell' amministrazione della giustizia. A questo punto il Costabile inserisce una
nuova edizione e interpretazione di un passo del cosiddetto Fragmentum Vaticanum de
eligendis magistratibus, contenuto nel Cod. Vat. Gr. 2306 e databile tra il 325 e il 309 a.
C., probabilmente di Teofrasto. I passo riguarda precisamente la procedura locrese di
anakrisis, cio¢ d'istruttoria a carico di un magistrato. Nella sottile interpretazione del
Costabile anche il brano s'inquadra nell'evoluzione democratica della costituzione
locrese.

6 Nella tab. 9 si restituisce bronzo, che servira per le porte da collocare nel tempio, e cosi pure
nella tab. 33, nella forma di un lebete sbalzato. Un caso di ardua interpretazione & quello della tab. 21, in
cui - secondo Costabile - si & prestato oro per la doratura dello scudo appeso nel tempio, ed oro la citta
restituisce e si ripone nel tesoro.
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Le tabelle bronzee di Locri avevano ricevuto nel 1972 una magistrale editio princeps
a cura di Alfonso de Franciscis. Ma le numerose e fondamentali varianti di lettura
proposte da diversi studiosi ¢ la migliore conoscenza dei problemi costituzionali e
finanziari locresi hanno reso necessaria una seconda edizione. Il Costabile I'ha curata con
estrema attenzione ¢ da un ulteriore contributo al lettore affiancando a ciascun testo una
nitida riproduzione fotografica dell'originale e ponendo sotto una traduzione italiana, che
non solo aiuta nelle difficolta del greco e in particolare delle sigle e dei numeri, ma

significa anche e soprattutto una personale interpretazione.

11 secondo libro che ha sollecitato il nostro interesse, suggerendo queste brevi
osservazioni, & stato pubblicato da Giuseppe Camodeca con il titolo L'archivio puteolano
dei Sulpicii. .

11 libro in questione rappresenta in realta il primo contributo a quel commento
storico, giuridico, antiquario che nel progetto dell'autore deve affiancare l'edizione vera e
propria delle tabulae di Pozzuoli, ormai prossima alle stampe. Ma gia questo primo
volume, nel quale sono confluiti numerosi lavori in argomento dello studioso napoletano,
permette finalmente di consultare gran parte del materiale documentario puteolano
attraverso una lettura pit affidabile di quella offerta nelle precedenti sparse edizioni’.
Queste ultime, ricordate esaurientemente dal Camodeca, presentavano lezioni in alcuni
casi incomprensibili o addirittura insostenibili, che avevano a loro volta generato
confusioni e incertezze anche gravi nei molti studiosi -in prevalenza storici del diritto e
delle istituzioni privatistiche romane- che si erano avventurati nell'esegesi di quei
documenti.

Ma crediamo sia ora opportuno passare rapidamente al contenuto dell'archivio
puteolano e del nuove libro, per cercare di individuare qualche elemento, che possa
interessare anche uno storico dei diritti greci ed ellenistici e non soltanto un
giusromanista. Il ritrovamento delle tavolette puteolane -come & noto- & stato fatto
casualmente nell'agro pompeiano, durante alcuni lavori autostradali: nel triclinio di un
edificio - villa privata o sede di un collegium o altro ancora, come & stato ipotizzato - &
venuto alla luce un archivio di tabulae cerate, appartenenti ad un arco di anni che va dal 26
d.C.al6ldC,

Luogo di redazione, salvo pochissime eccezioni, & la colonia Iulia Augusta Puteoli ¢
protagonisti sono nella quasi totalita alcuni membri della famiglia dei Sulpicii, cui il
Camodeca dedica il primo capitolo. Uno di essi trasferi poi I'archivio a Murecine, forse

7 Un ‘attenta rilettura di alcune tavolette - con adeguato commento - & adesso dovuta anche a F.
Costabile, L'auctio della fiducia e del pignus nelle tabelle dell' agro Murecine, Soveria Mannelli 1992.




i
fHIH

246 Mario Amelotti - Livia Migliardi Zingale

per cessione o anche spostamento delle attivita commerciali. Questi Sulpicii erano infatti
mercanti-finanzieri, che operavano a Pozzuoli -probabilmente in modo autonomo e
indipendente, piuttosto che in qualita di agenti di una qualche famiglia aristocratica del
luogo-, concedendo prestiti ai vari mercanti orientali e italici, che trafficavano nel fiorente
porto campano®.

Molte sono le tavolette di contenuto processuale, attinenti alla procedura per
Jormulas allora in uso, Nel secondo capitolo il Camodeca raccoglie e sistema i documenti
vadimoniali: precisamente 15 vadimonia e 6 testationes sistendi. Viene giustamente
accolta l'interpretazione di dativo d'agente data al nome di persona che segue
all'espressione vadimonium factum: si tratta in effetti di una promessa fatta dal convenuto
di presentarsi nel giorno, luogo ed ora fissati, rafforzata mediante stipulatio da una penale
per la mancata comparizione. Ed & naturale che le tabulae siano in mano ai Sulpicii, che
figurano attori. Passando al terzo capitolo, dedicato ad altri documenti processuali, va
osservato come nella nuova lettura acquisti un nuovo significato un atto finora frainteso,
che per la prima volta ci restituisce un accordo tra le parti sulla scelta del iudex, da
proporre al magistrato giusdicente per I'addictio, ossia per la conferma. Chiarita nel suo
complesso contenuto & una conventio finiendae controversiae causa. Altrettanto si pud
dire per una interrogatio in iure ‘an heres aut bonorum Ppossessor sit et quota ex parte',
per una testatio exhibitionis relativa a depositum apud sequestrem di res litigiosa e per
alcuni documenti in materia di procedimento arbitrale.

Venendo ai documenti negoziali, il Camodeca nel quarto capitolo, dopo aver
premesso che nessun caso di emptio-venditio era stato in precedenza riconosciuto nell'
archivio dei Sulpicii, ne identifica ben tre e ne delinea il formulario, Particolarmente
interessante la presenza di quella duplice stipulazione prevista dall' editto edilizio che
garantisce il compratore sia per i vizi occulti che per l'evizione. Il quinto capitolo &
dedicato ai mutui accompagnati da stipulazione, assai diffusi nella prassi, mentre il sesto
riguarda i nomina arcaria, sui quali ritorneremo. Il Camodeca si preoccupa in appendice
di raccogliere le date consolari dell' archivio, sistemando in ordine cronologico i
documenti: alla restituzione dei nomi dei consoli, come del resto a quelli delle parti, il
Camodeca ha sempre rivolto particolare attenzione nel suo faticoso lavoro di rilettura.

E' ora da notare come molti documenti negoziali, ma anche alcuni processuali,
siano redatti in forma di chirographa e percid strettamente collegati - almeno sul piano
meramente formale - ad una tipologia documentale tipicamente greca, il ye1péypagov
appunto, da cui & mutuato lo stesso nome latino.

8 Sul commercio tra la Campania e I'Oriente si leggano utilmente le osservazioni di D. Musti,
Modi di produzione e reperimento di manodopera servile, in Societd romana e produzione schiavistica, a
cura di A. Giardina ¢ A. Schiavone, I, Bari 1981, specificamente pp. 243-246; e con particolare
riferimento a Pozzuoli e all'archivio dei Sulpicii, sempre dello stesso autore, Il commercio degli schiavi e
del grano: il caso di Puteoli, in Mem. Amer. Acad, Rome 36 (1980), pp. 197-212,
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Non & certo questa una novita dell' archivio puteolano, dal momento che altri
chirografi sono conservati nei ritrovamenti campani gia noti da tempo e cio nelle rabulae
pompeiane dell' argentarius Cecilio Giocondo e negli archivi ercolanesi. Ma & forse
opportuno sottolineare ancora una volta questo dato. In ambienti cosmopoliti, quali sono
Pozzuoli, Pompei, Ercolano, frequentati attivamente da mercanti, che provengono dalle
regioni dell' Oriente ellenistico, non pud certamente meravigliare la fruizione di una forma
documentale, originaria di quel mondo ellenofono, che da tempo ormai l'utilizza nei
propri rapporti obbligatori, Bisogna peraltro rilevare che il chirographum puteolano, e piit
in generale il chirografo romano, presenta alcune peculiarita che lo diversificano dall
omonimo documento greco, tra le quali la piti evidente & la duplice seritturazione, diretta a
meglio assicurare, nel nuovo clima di repressione del falso, l'autenticiti del documento®.

Sempre in tema di forme documentali greche, I'archivio puteolano conserva anche
un'interessante attestazione di una vauAwTikn (sc. ouyypagn) Ekoppayiouévn,
richiamata in un chirografo bilingue!0. Nella prima parte di questo, redatta in greco, una
persona dichiara di aver ricevuto e s'impegna a restituire del denaro, in conformita
appunto della naulotike syngraphe, mentre nella seconda parte, redatta in latino, altra
persona presta fideiussione. Il documento non & stato testualmente ripreso nel volume in
esame - dove peraltro & ripetutamente citato - ma & comunque gia noto attraverso
numerose pubblicazioni e in questo stesso Symposion ha dato luogo ad un importante
contributo del Gofas.

Anche in questo caso non c'interessa tanto indagare il controverso contenuto
dell'affare - prestito marittimo, contratto di trasporto o non piuttosto, come suggerito dal
Gofas, assicurazione marittima? - quanto piuttosto evidenziare la forma documentale che
quella naulotike syngraphe rivestiva. Essa & ancora una volta chiaramente greca e bene
s'inserisce in un sistema commerciale - quello dei traffici marittimi - che affonda le sue

9 Sull’ argomento sia permesso rimandare ai nostri precedenti contributi: vedi precisamente M,
Amelotti-L. Migliardi Zingale, Osservazioni sulla duplice scritturazione nei documenti, in Symposion
1985, Koln-Wien 1989, pp. 299-309: Zuyypaen, xeipdypagov - testatio, chirographum. Osservazioni
in tema di tipologie documentali, in Symposion 1988, Koln-Wien 1990, pp. 297-304; M. Amelotti,
Genesi del documento e prassi negoziale, in Contractus e pactum. Atti convegno Copanello 1988, Napoli
1990, pp. 309-324.

10 In attesa dell' edizione definitiva di Tab. Pomp. 13, rinviamo per il testo a L. Bove,
Documenti di operazioni finanziarie dall’ archivio dei Sulpicii, Napoli 1984, pp. 147 ss. e 185, che ha
tenuto conto di J. G. Wolf, Aus dem neuen pompejanischen Urkundenfund : Der Seefrachtvertrag des
Menelaos, in Freiburger Universitdtsbldtter 65 (1979), pp. 23-36. Vedi pure H. Ankum, Tabula
Pompeiana 13: ein Seefrachtvertrag oder Seedarlehen?, in Jura 29 (1978), pp. 156-173; J. Macqueron,
Contractus scripturae. Contrats et quirtances dans la pratique romaine, Camerino 1982, pp. 173 ss.; G.
Purpura, Tabulae Pompeianae 13 e 34: due documenti relativi al prestito marittimo, in Atti XVII Congr.
Int, Pap., I, Napoli 1984, pp. 1245-1266, e nuovamente H. Ankum, Minima de tabula Pompeiana 13,
in Cahiers d'histoire 33 (1988), pp. 271 ss.




248 Mario Amelotti - Livia Migliardi Zingale

radici nell' emporion mediterraneo, da secoli ormai aduso alla singrafe per documentare le
proprie negoziazioni,

A queste brevi osservazioni in tema di tipologie documentali, I'archivio puteolano
aggiunge altri spunti di notevole interesse non solo per lo studioso di diritto privato
romano, ma anche per il giusgrecista.

E'il caso del gruppo di documenti, detto erroneamente tabellae Eupliae ma in realta
tabellae Titinige Antracidis, che nella nuova lettura offerta dal Camodeca rende finalmente
possibile la ricostruzione del formulario, adoperato nella prassi giuridica del I secolo d.
C., per i cosiddetti nomina arcaria. Pochi altri esempi, oltremodo frammentari, erano
invero gia noti attraverso alcune tavolette ercolanesi, nelle quali I' Arangio-Ruiz aveva
identificato queste "registrazioni di credito”, che secondo Gaio (Imst. 3, 131-132),
diversamente dai nomina transcripticia, fonte di obbligazioni letterali, non creavano alcun
rapporto obbligatorio, ma servivano soltanto a provarne l'esistenzall. I nuovi pib
completi esemplari permettono adesso una rilettura di quei "curiosi documenti” - come li
aveva definiti lo stesso Arangio-Ruiz -, aprendo al contempo la via ad una globale
reinterpretazione.

Senza ora soffermarci oltre su problemi strettamente giusromanistici, vorremmo
invece accentrare I'attenzione su una formula presente in quella prima parte del
documento di nomen arcarium che contiene - parallelamente al codex accepti et expensi -
la registrazione del credito, seguita nella seconda parte del documento dalla fideiussione,
prestata a garanzia del credito stesso. Nella clausola petiit et numeratos accepir, con la
quale il debitore attesta di avere chiesto e ricevuto una numerata pecunia, riconoscendo
cosl I'esborso fatto in suo favore dal creditore, & contenuta la specificazione domi ex risco
- 0 la sua variante domi ex arca - ¢ questa espressione non pud non suggerire ad un
attento lettore di documenti giuridici greci quel 8i& xeipdc e£ oikou tante volte
testimoniato nei papiri di provenienza egiziana.

Proprio quest’ ultima formula, utilizzata soprattutto nei contratti di mutuo, oltre che
nelle vendite in contanti o nelle quictanze!2, e gia attestata nel I secolo a. C., anche se la
documentazione si fa via via pil numerosa in eti romana, indica - come & ormai accettato
pressoché concordemente!3 - un esborso effettuato personalmente dalla casa del tradente
e non messo a disposizione della controparte 816 Tpamélng, cio® attraverso l'intervento
di una banca.

1 Cfr.v, Arangio-Ruiz, Le tavolette cerate di Ercolano e i nomina arcaria, in Mél. Tisserant,
Citt2 del Vaticano 1964, pp. 9-23 (= Studi epigrafici e papirologici, Napoli 1974, pp. 673-685).

12 Cfr. per tutti H.-A. Rupprecht, Untersuchungen zum Darlehen im Recht der graeco-
aegyptischen Papyri der Ptolemderzeit, Miinchen 1967, specificamente p. 29 ss.

13 Sulla formula si leggano le osservazioni di J. Triantaphyllopoulos in Tyche 5 (1990), p.
277 5., con una sua personale interpretazione, limitata peraltro ad un uso della formula stessa nei soli
contratti di vendita: pagamento in contanti con denaro proprio, non altrui.
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Anche la formula latina domi ex risco o ex arca, presente nei documenti puteolani
(cosi come in quelli ercolanesi), pud essere verosimilmente interpretata in modo analogo e
cioé quale espressionc che indica un versamento che il creditore - nel caso specifico la
creditrice Titinia Antracide, di cui il Camodeca ha felicemente restituito il nome - ha
effettuato personalmente al debitore - nel caso specifico la debitrice Euplia - dalla propria
cassaforte di casa, senza l'intervento di un argentarius. E' poi interessante notare che
nella prima delle due varianti della formula latina sia adoperato un vocabolo, che altro non
& se non la traslitterazione del termine greco piokoc, gia di per sé raro, la cui accezione &
anche, se non solo, quella di cassa o forziere!4. .

Il tempo a disposizione per questa breve chiacchierata sul prezioso archivio
puteolano sta volgendo al termine e desideriamo rapidamente concludere, sottolineando
ancora una volta I'interesse che siffatto materiale - latino e di etd romana - pud presentare
anche per lo studioso dei diritti greci ed ellenistici.

Come gia ¢ stato rilevato all'inizio di questo nostro intervento, un'impronta greca
pervade ancora suggestivamente queste fabulae e ¢id non pud stupire. Non si deve infatti
dimenticare che Dicearchia - & 'antico nome greco di Pozzuoli e cosi & ancora menzionata
in uno dei documenti sopraricordatil3 - & sempre stata nella sua lunga storia antica un
emporio multietnico, per il quale sono transitati uomini e merci provenienti dall' Oriente.
In particolare, nella prima meta del I secolo d. C. - periodo al quale si ascrive l'archivio
dei Sulpicii - Pozzuoli & soprattutto il porto dove approdano le navi granarie partite
dall'Egitto, con il loro prezioso carico di triticum alexandrinum, citato nelle stesse
tavolette. E proprio in questa cosmopolita citta circolano Euplia di Milo, Epichares di
Atene, Zenone di Tiro, Menelao di Ceramo, Trifone di Alessandria, variamente coinvolti
in traffici negoziali con i Sulpicii. Nella stessa cittd, non molto tempo dopo, & stata scritta
una lettera - ritrovata in Egitto, ad Ossirincol6 - nella quale un certo Antonio Tolemeo fa
sapere ad un non meglio identificato Dionisio, destinatario della missiva, che il viaggio
verso ' Italia & stato pili agevole dei precedenti. A noi non interessano tanto le sensazioni
o le vicende personali di questo "viaggiatore" egiziano quanto piuttosto i rapporti,
documentati anche attraverso queste testimonianze minime, tra la terra campana e il
mondo ellenofono: in fondo la navigazione su quel mare, che avvicina I' Egitto alla terra
italica, non & poi cosi Suomoia, anche se talora - come scrive il nostro Antonio

Tolemeo - pud risultare Bpadumioia.

14 Accanto ai consueti dizionari della lingua greca, si possono consultare utilmente i vocabolari
papirologici, dai quali risulta che la parola ¢ attestata dal III secolo a, C. in poi. Per i giusromanisti,
inoltre, pud essere interessante che il termine latino riscus sia documentato in D. 34.2.25.10, anche se -
sembra - nell’ accezione generica di "contenitore" e non in quella specifica di cassaforte.

15 §j tratta di Tab. Pomp. 13, su cui cfr. supra, nota 10.

16 Sul testo, conservato in P. Oxy. 18, 2191 e completamente riletto da J. Bingen in Chron. d’
Eg. 39 (1964), p. 167 s., si vedano le osservazioni di A. Martin, in Chron. d' Eg. 55 (1980), p. 273.







Dimitri C.-Gofas (Athénes)

Encore une fois sur la Tabula Pompeiana 13
(Essai d'une interprétation nouvelle)

L- Une des découvertes le plus étonnantes que fait I'historien du droit qui se penche
sur l'évolution dans le temps des institutions du droit maritime et commercial, c'est de
constater 4 quel point celle-ci est longue et hésitante :

Des solutions qu'on a considéré depuis des siécles révolues, continuent, contre
toute attente, une existence identique ou similaire a celle qu'on croyait depuis longtemps
terminée.

Cette constatation va, d'ailleurs, dans les deux sens: ou bien on arrive & discerner
dans une institution plus récente des traces d'une autre, plus ancienne, ou bien, dans le
sens inverse, on entrevoit dans une institution ancienne le précurseur d'une autre, plus
récente.

C'est d'un cas qui se rattache a la premiére de ces éventualités qu'il sera question
dans la présente communication.

IL.- En examinant les documents de la pratique maritime de la Méditerranée
médiévale, on rencontre des cas - qui, sans &tre rares ne sont pas, toutefois, fréquents -
ol dans des contrats d'affrétement, des "charte-parties" visant des transports de
marchandises, le fréteur (normalement le patron du navire) consent & l'affréteur
(chargeur) au moment de la signature du contrat d'affrétement, et en vertu d'une clause ad
hoc de celui-ci un prét & la grossel. Ce prét, qui parfois n'était pas méme réel mais
présentait un caractére f i ¢ t i f 2, représentait un pourcentage de la valeur totale de la

1 R. Zeno, Storia del Diritto Marittimo Italiano nel Mediterraneo, Milano 1946, p. 307-308,
R. Lopez-J. Raymond, Medieval Trade in the Mediterranean World, New York 1955, p. 255-256. Cf. tout
récemment K. Nehlsen-von Stryk, Die venezianische Seeversicherung im 15. Jahrhundert, Ebelsbach
1986, p. 11.

2 V.ci-aprs, n. 19 et 54.
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cargaison3 transportée. Il devait étre remboursé par le chargeur au moment du paiement
du fret, aprés la bonne arrivée du navire au port de destination?. Cette clause était parfois
renforcée par un garant de chargeurs.

Le prét est soumis aux risques de la navigation (ad risicum maris et gentium)5, de
sorte que, finalement, en vertu de cette clause, les risques de mer sont réjetés sur le
transporteur, puisque celui-ci ne sera remboursé du prét qu'il a consenti si un tel risque
survient?,

Nous possédons des manifestations de cet usage maritime de la Méditerranée dans
des documents datant du treiziéme siécle, provenant de Naples8 et de Palerme?, mais
aussi du début du quatorziéme, provenant de Candie (I'actuel Hérakleion) en Crate!0,
alors sous domination Vénitienne.

3 Dans la Loi d'Hydra de |818, art. 43, 1a valeur de la cargaison devait étre €gale "au moins au
double de celle du prét",

4 A titre d'exemple, cf. R. Zeno, Documenti per la storia del Diritto Marittimo nei secoli XTI
¢ XTIV, Torino 1936 (reimpr. Torino 1970), doc. No 9 (17 mai 1287): "Ttem confessus est dictus Vanni
(= le chargeur) recepisse ab eodem Leono (= transporteur) ex causa mutui ad dictum risicum (sc. maris et
gentis) duplas aureas de miria ejusdem ponderis tricentas viginti quas totas duplas tam nauli quam mutui
.. promisit dictus Vanni assignare dicto Leono infra dies decem ... a dic quo predicta navis portum fecerit
aput Tunisium".

5 Zeno, Documenti, doc, No 46 (15 janvier 1299): "et promisit (scil. Orlando de Hugolino de
Messana, patronus) eis mutuare ad dictum risicum ad ipsorum conductorum requisicionem uncias auri
centum ... Et erga dictos conductores pro dicto patrono erga ipsum conductoribus Bernardus de
Feracortuso civis Panormi se sponte constituit fideiussorem et principalem pagatorem de premissis
omnibus observandis".

6 Outre les deus documents mentionnés ci-dessus aux notes 4 et 5, cf, doc. Nos 44 (13 janvier
1299), 57 (25 février 1299), 74 (19 mars 1299), 111 (28 mai 1299) en latin. V. aussi le document en
tranduction anglaise, dans Lopez-Raymond, doc. No 134 (12 mars 1261).

7 Cf. Zeno, Storia, p. 308, G. Cassandro, Genesi e svoglimento storico del contratto di
assicurazione, dans Saggi di Storia del Diritto Commerciale, Napoli 1974=Enc. del Dir. 3 (1958), p.
241-242, et surtout Zeno, Documenti, Introduzione, p. LXXXI & LXXXVIII, notamment
LXXXVI-LXXXVIL

8 Lopez-Raymend, No 134 (12 mars 1261). Nous n'avons pu consulter l'original, publié par
G. Falco, Appunti di diritto marittimo medievale, dans: 11 Diritto Marittimo, 29 (1927), p. 152-153.

9 Zeno, Documenti, No 9 (Palerme-Tunis), No 44 (Termini Imerese - Pise), No 46 (Palerme
ou Trapani - Pise ou Génes), No 57 (Palerme-Capri) etc.

10 . Carbone, Pietro Pizolo, Notaio in Candia, II, Venezia 1985, No 985 (2 novembre 1304):
Trois marchands, dont deux Grecs de Candie (Hemanuel Verivo et Hemanuel Simenachi), regoivent 3
Candie de Johannes Pentulo, de Venise, 750 solidos denariorum grossorum. Johannes Pentulo est le
patron d'une tardte nommée “Marie”. IIs doivent lui rendre & Conslantinople. ol la tardte voyagera, "tot
Yperperos auri recti et justi ponderis Constantinopoli quot ascenderit suprascripti 750 soldos denariorum
venecialium grossorum". Les risques de mer de I'argent de Pentulo (le patron) seront 2 sa charge: "Tamen
suprascriptum tuum habere debet esse in tuo tali periculo maris et gentis clarefacto quali erit dicta tua (=
de Pentulo) tarita et mercimonia ipsius tarete". Dans ce cas, donc, le "prét-assurance” est combiné avec
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L'extension progressive de I'utilisation du contrat d'assurance maritime 2 primes
dans la vie des affaires méditerranéenne a fait disparaitre cette sorte de prét a la grosse,
que certains historiens appellent "prét-assurance” (insurance loan)!l, parce qu'il
constituait effectivement un substitut de I'assurance & proprement parler.

Ce ne fut que dans les parts de la Méditerranée qui se sont trouvées sous la
domination Ottomane!2 que le prét-assurance a survécu. On le retrouve ainsi dans
certaines charte-parties provenant l'une de Psara de I'année 1794, les autres trois d'Hydra
datées des années 1806, 1807, 181313, mais aussi dans l'article 43 de la Loi d'Hydra de
181814,

une opération de change (cambium). La restitution du "prét" sera faite pour la moitié 15 jours depuis la
bonne arrivée & Constantinople, et pour I'autre moiti€ dans les 15 jours suivants. Pareil, mais moins
compliqué est l'autre cas, celui de Pizolo, II, No 1013 (16 novembre 1304).

I Lopez-Raymond, p. 255, Nehlsen-von Stryk, p- 11; "Versicherungsdarlehen (prestito a
scopo assicurativo)". Pour les débuts de I'assurance sur primes, cf. Nehlsen - von Stryk, p. 3-4 avec les n.
I et2, et D. Gofas, Polices d'assurance du XVIe siécle provenant des archives de I'Institut grec de Venise
(en grec), p. 54-55 = Etudes d'Histoire du droit Grec des Affaires, Athénes 1993, p. 325-326 (en grec), o
I'on trouvera de la bibliographie.

12 Tandisque I'assurance sur primes était connue et pratiquée 2 Constantinople avant la prise de
la ville par les Ottomans, aussi bien par des Occidentaux (Vénitiens, Génois) que par des Grecs et que
jusqu'au début du 182me sidcle I'assurance était en usage méme dans les parts de Gréce qui étaient passées
sous la domination turque & la suite du Traité de Passarovitz de 1718, depuis lors on remarque une
disparition totale de I'assurance matitime sur primes dans les parts de Gréce sujettes & TEmpire Ottoman,
C'est surtout le cas de la marine marchande d'Hydra. Cf. Gofas, Polices d'assurances, 58-60 (= Etudes, p.
328-329), et du méme, Esquisse d'une histoire du droit commercial grec sous la domination Ottomane (en
frangais), dans La formazione storica del diritto moderno in Europa, III, Firenze 1977, p- 1096-1097,
1103 (= Etudes, p. 305-306, 310).

13 Hydra: Contrat de nolissement du 11 aofit 1806 dans J. Maniatopoulos, Le droit maritime
d'Hydra, Athznes 1939 (en grec), Document No 12, art. 42me: "Le méme patron promet de remettre un
capital (évda, ital. fondo) de 3.000 piastres sans interét, dont les risques et périls de mer (dont Dieu
nous garde) sont entendus a charge du patron en proportion de la marchandise qu'il va recevoir dans ce
schooner”, art. 52me: "Sieur Panagos promet de lui payer 2 titre de fret 1,800 piastres que le patron
recevra du subrécargue en méme temps que le capital 2 Malte en écus d'Espagne 1280". Contrat de
nolissement du 16 aofit 1807, dans Maniatopoulos, Document No 13, art. 42me et 62me, Contrat de
nolissement du 10 juin 1813, dans D. Gofas, Le Chargement en pontée - Notice historique, Athénes 1965
(en grec), Document No 9, art. 6 et 11, Psara: Document No 405 (17 septembre 1794), dans: Elie
Georgiou, Ravitaillement de France par la Marine Marchande Grecque (1789-1815), Athénes 1969, p-
264. Cf. Maniatopoulos, p. 45-46, 61-64, Gofas, Chargement, p. 124 n. 4, 126 n. 2.

4 Loi d'Hydra de 1818,art. 43 (dans Maniatopoulos, p. 110): "S'il arrive qu'un navie, aprs la
vente de la cargaison qu'il réalisera en Europe soit frété pour le Levant, et pour ce fret (le patron) devra
donner des capitanx sur la marchandise, le patron doit en premier lieu prendre la marchandise sous son
pouvoir et, ensuite, verser les capitaux (pévTa) et le patron est tenu de voir si cette marchandise est de
bonne qualité et si elle est d'une valeur double 2 la quantité des capitaux que le patron a donnée (= 2 titre
de prét) pour cette méme marchandise”. Une mention de ces "fonda" se trouve aussi dans Fart. 54 de la Loi
de 1818. :
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II.- I est, donc, & notre avis, d’autant plus intéressant de constater, grice i deux
tablettes (tabulae ceratae) découvertes & Puzzoles (Dikaiarchia), qu'une sorte de prét-

marchande méditerranéenne presque treize cent ans avant les documents médidveux

’f i assurance, d'une forme un peu différente, était en usage dans la pratique de la marine
|

auxquels nous nous sommes référés.

Les deux tablettes auxquelles nous faisons allusion, constituent ensemble un
diptychon!5 sur lequel deux chirographa avaient été écrits!6. Elles sont datées du 11 avril
de I'an 38 apr. I-C,, sous le reigne, donc, de Calignial?.

IV.- Nous allons ci-aprés reproduire le texte des deux tablettes, tel

que celui-ci a été définitivement établi par le Professeur H. Ankum!$,

15 €' est bien un diptychon (selon la description qu' en fait Ankum, Tabula Pompeiana 13: ein
Seefrachtvertrag oder ein Seedarlehen? dans Jura, 29 (1978), p. 158) et non pas un triptychon, comme
l'accepte L. Bove, Préts d'argent et sfiretés dans les "Tabulae Pompeianae” de Murecine, dans RHD 1984,
P. 347. Voir aussi le croquis publié dans G. Purpura, Tabulae Pompeianae 13 et 34: Due documenti
relativi al prestito maritimo, dans Atti del XVII Congresso Internazionale di Papirologia, III, Napoli
1984, p. 1250, ol l'on voit clairement les deux trous d'od passaient les courroies qui unissaient les

tablettes.

16 Il s'agit de deux chirographa consécutifs, 'un en grec, le second (qui contient la fideiussio) en
latin. C'est ce qui est accepté par la majorité des auteurs (Bove, Préts, p. 539, Ankum, Tabula,
P. 160-161, Purpura, Due documenti, p. 1251, 1253). I est toutefois, croyons-nous, fort douteux que le
second de ces textes ait possédé un caractére autonome (cf. tabl. 2, p-3, 1 7-8: "eos ... (denarios) ... g(ui)
s(upra) s(unt)" et 1. 10: "uti supra scriptum est"), C'est pourquoi serait-il, peut-Etre, préférable de parler
d'un chirographum unique, malgré le fait que I'écriture soit due 4 deux mains différentes. L'importance de
ce point, n'est, cependant, & notre avis, que secondaire.

17" Pour la datation, cf. Purpura, Due docamenti, p. 1251, Bove, Préts, p. 547.

18 Nous avons suivi le texte définitif présenté par Ankum, Minima de Tabula Pompeiana 13,
dans Cahiers d'Histoire, 32 (1988), p. 274. L'amélioration la plus importante qu'Ankum apperte, est celle
delatab. 1,p. 2,1 6, ou il a correctement lu “"poi™ au lieu de "wor”, qu'il a bien interprété comme un
"pe” (Ankum, op. cit., p. 272). Sa correction est aussi suivie par Purpura, Due documenti, p. 1251. 11
s'agit, en effet, de l'accusatif du pronom personnel "¢ycy", et non pas d'une transcription phonétique du
latin "me". A remarquer cependant, que le "me" latin aurait pu trés bien étre transerit par "wor" = pf (cf.
FIRA, II, No 129, d: "pf [axxAniooe &lné Kaikihiew". Voir aussi ci-apres, 2 1a n. 38,
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Ce texte était rédigé en deux langues : en grec (tabl. 1, p.2, 1.1-12 et tabl. 2, p.3, 1.1-3)
et en latin (tabl. 2, p.3, 1.4-10).

La formulation du chirographum en grec s'écarte sur certains points de ceux,
également rédigés en grec, qu'on connait dEgyptel?, et qui, selon les indices, étaient
généralement répandus dans le monde des affaires gréco-romain du premier siécle apr.
J-C.

Voici donc le texte en question et en voici une traduction en francais :

19 Notre chirographum grec ne contient pas la salutation épistolaire usuelle "xaipev”, ni le
verbe "dpohoy@" dont dépendrait linfinitif “dméy(e)w", mais bien un "¢ypoya” qui provient de, et
correspond 3, la formule latine "scripsi me accepisse” des documents pompéiens (FIRA, III, No 130, a,b
= Bruns, I, No 157, p. 356-357, cf. Bove, Préts, p. 539, Ankum, Tabula, p. 160, et, plus généralement,
M. Kaser, Das Rémische Privatrecht, 12, Miinchen 1971, p. 234 n. 33). Il est, toutefois, vrai que le
"Xaipev" élait souvent omis en Egypte (H.J. Wolff, Das Recht der griechischen Papyri Agyptens, II,
Miinchen 1978, p. 107, n. 5). Comment s'explique, d'autre part, le "Eypaya”, traduction évidente de la
formule Jatine "scripsi”, qui constitue la seconde différence essentielle entre notre chirographum et ceux
d'Egypte? Doit-on admettre qu'il a été écrit uniquement parce que 'interpréte - probablament 'esclave
Priscus - a imposé 3 Ménélas, le naukléros, cette formule, comme I'admet Ankum, Tabula, p. 160 et
164-165? Nous ne le pensons pas: Un homme d'affaires grec, comme notre Ménélas, devait avoir eu déja
4 maintes reprises l'occasion de rédiger des déclarations écrites, narrant des faits "etiam contra fidem
veritatis ... et non numerata quoque pecunia ... more institutoque Graecorum" (v. le texte de
Pseudoasconius dans Bruns, I, p. 72). Le prét fictif de I'inscription de Nicarate (Bogaert, Epigraphica,
I, No 43, II) n'en est qu'un des exemples (cf. H. A. Rupprecht, Untersuchungen zum Darlehen im Recht
der Graeco-aegyptischen Papyri der Ptoleméerzeit, Miinchen 1967, p. 118-147 passim, notamment pour
l'inscription de Nicar2te, p. 125, et pour le fait que dans ces préts fictifs l'expression bien significative
"telTe &' doriv" n'était pas obligatoire, op. cit., p. 137): Rien d'extraordinaire donc qu'un peregrinus
d'origine grecque, comme notre naukléros, se trouvant en plus dans une ambiance graecoitaliote (L. Bove,
Documenti di operazioni finanziarie dall'archivio dei Sulpici, Tabulae pompeiane di Mucerine, Napoli
1984, p. 5), parle de Dikaiarchia comme "d'un centre de tradition grecque remontant aux origines
(risalente)” - n'ait vu dans le "é ypaya" qu'une variante anodyne de ces reconnaissances écrites fictives de
dette, créant des obligations "abstraites' (Rupprecht, p. 146) qu'il connaissait depuis toujours. Dans cette
perspective, nous trouvons réussie, malgré les objections de Ankum, Tabula, p. 165, I'expression de J.
G. Wolf (ci-aprgs n. 37) p. 36 "ein hybrides Gebilde",
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t.1 p.2 lin.

‘Emi OnéTwv Mépkou "AxdAa 'louhi-
avou xai Momhiou Nwviou 'Ag-
TpAva Mpd TpIdv eIV

‘Ampihiwv iv Aikapyda.

Mevélaog Elpnvaiou Kepa-

MATNG Eypaya dméyiv pa

napé Mpipou Momhiou "ATTiou SeBA-
pou Bovroullrou]] Bnvapia xitia

L= - T T O )

£k vauMaTIkAS Ekoppayiouévne,

& xai anoduwow dxollullAatBug

—_—
_— O

T VouAwTiki. H<v> memoinuon mpde

—
3]

auTéV, kaTéoTnoa 8 Evyuov
t.2 p.3 lin. €ig £xTiow TOV mpoyeypoupdvwy
Snvapiwy yiAiwy Méprov Bap-

BaTiov KéAepa.

Q. Aelius Romanus scripsi rogatu et
mandatu M. Barbati Celeris coram

ipso, quod is litteras nesciret, eum

sua fide iubere eos * (denarios) q.s.s.sunt
Primo P. Attj Severi ser. pro Menela-

uo Irenaei f. Ceramietae, ita

uti supra scriptum es[t]. (S) (S) (S)

RIS - LY. T S TC R N

—
(=]

Texte grec :

"Sous les Consuls Marcus Aquila Tulianus et Publius Nonius Aspréna, trois jours
avant les Ides d'Avril A Dikaiarchia, moi Ménélas (fils) dTrénée, de Kéramos, j'ai écrit
avoir regu de Primus, esclave de Publius Attius Severus, mille dénarii en vertu d'une
naulotiké scelée, et que je vais rendre conformément 2 la nanlotiké que j'ai conclue avec
lui. Et j'ai constitué comme garant pour le paiement des mille dénarii écrits ci-dessus
Marcus Barbatius Celer."

Texte latin :

"Moi Q(uintus) Aelius Romanus j'ai écrit 2 la requéte et sur mandat de M(arcus)
Barbatius Celer, en sa présence, puisqu'il ne sait pas lire, que celui-ci garantit par
fideiussio & Primus, esclave de P(ublius) Attius Severus, ces mille dénarii, qui sont écrits
ci-dessus, en faveur de Ménélas, f(ils) d'Irénée, de Kéramos, ainsi qu'il est écrit
ci-dessus (suivent trois cachets)."
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V.- Le texte contenu dans la Tab. Pomp. 13 n'est pas sans soulever des difficultés.

Trois personnes y sont nommées, mais leurs r6les ne sont pas toujours faciles
préciser.

La premitre est Ménélas (Ménélaos), fils d'Irénée (Eirenaios), originaire d'une
bourgade d'Asie Mineure, Kéramos20. Comme la forme de son patronymique l'indique,
il est d'origine grecque. C'est donc un peregrinus pour les Romains, ce qui a son interét
du point de vue du droit applicable.

Le deuxiéme des trois personnages, c'est Primus, esclave de 'homme d'affaires
Romain Publius Attius Severus. Son réle semble avoir été celui d'un "servus actor", pour
utiliser la terminologie du Digeste2!.

La troisiéme, enfin, des personnes impliquées joue le réle d'un garant et apparait
dans le second des chirographes contenu dans les tablettes, c.a.d. le chirographum en
latin: C'est un citoyen Romain, portant les tria nomina usuels : Marcus Barbatius Celer.

Cette personne est illetrée, mais a, cependant, suffisament de crédit dans les milieux
commergants de Dikaiarchia pour &tre agrée comme garant (fideinssor) par Primus.

Pour revenir & Ménélas fils d'Irénée, qui est le personnage central de la transaction,
la conjecture que c'était un naukléros qu'admet Ankum?2 nous parait trés probable : il
déclare dans le texte avoir recu la somme des 1.000 dénarii en vertu d'une "naulotiké
scellée"23 dont il est tenu d'executer les termes. Ce lien étroit avec le document en
question, qui est le document par excellence lié aux transports maritimes24 (ou, en

20 Une difficulté d'identification existe, & notre avis, du fait que les habitants de Kéramos en
Carie étaient appelés Kepapior ou Kepauns (p. ex. Meiggs et Lewis, G.H.I., No 50 (38), p. 136) et non
pas Kepopif{Ta, cette dernidre forme étant d'ailleurs, plutét utilisée pour I'appellation des habitants d'une
localité qui aurait ét€ nommée Kepduiov. Ce n'est, pourtant, point impossible que KepapiATng soit une
appellation locale ou dialectale.

21 P, ex. D. 40, 7, 40, 3 et 8 (Scaevola), ainsi que FIRA, III, No 157 = Bruns, I7, No 171, 1.
10. Pour le servus actor, v. sommairement, J.A. Crook, Law and Life of Rome, (London) 1967, p.
60-61, 187-188.

22 Ankum, Minima, p. 277: "vatkAnpog ou Eumopog”.

2 1.9: "¢k vaulwTikAg ¢koppayiauévng”. La mention de la naulotiké exclut qu'il s'agisse

d'un éunopog, & moins qu'on n'accepte que le terme naulotiké soit égal & contractus traiecticius, question
sur laguelle nous allons revenir plus tard (n. 31).
) 24 Sauf erreur de notre part, le chirographum en grec discuté contient la plus ancienne mention
d'une naulotiké concernant un transport par mer, et un transport qui ne soit pas effectué a I'interieur
d'Egypte. Nous avons eu l'occasion de soutenir ailleurs (D. Gofas, La mer et les affaires dans la Gréce
ancienne (en grec), dans Etudes d'histoire du Droit Grec des affaires, Athénes 1993, p. 220, n. 151,
Epiplous, p. 433, dans Symposium 1985, K8ln-Wien 1989), que les institutions qu'on voit appliquées
dans la pratique des transports fluviaux proviennent de celle des transports par mer.
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Egypte, fluviaux)5 rend, 4 notre avis, improbable qu'il s'agissait d'un commergant, qui
voyagerait pour ses affaires sur des navires d'autrui, un simple emporos donc26,

La mention de la naulotiké une seconde fois, un peu plus bas, dans le texte du
chirographum en grec, ol Ménélas promet qu'il va rendre la somme qu'il a recue de
Primus "conformément i la naulotiké que j'ai conclue avec 1ni27, montre clairement que
I'obligation de restitution du prét ne résulte point de notre document, mais était incluse
dans une clause de la naulotiké, 2 laquelle notre chirographum renvoit. Le naukléros,
Meénélas assume des obligations au dela du chirographum, mais en conformité avec la
naulotiké qui a été€ déja scellée.

VIL.- On n'ignore pas ce que c'est qu'une naulotiké: c'est document rédigé
en grec28 entre des parties contractantes (fréteur et affréteur) pour constituer la preuve
des clauses contenues dans un contrat d'affrétement. C'est donc le terme qui correspond
en grec ancien a celui de la "charte-partie” de la terminologie juridique francaise (et
anglaise)29,

Naulotiké est, on le sait, un adjectif, qui sousentend le substantif "syngraphé",
lequel est habituellement omis30, _

Or, malgré les affirmations du contraire31, le terme naulotiké n'a &té jamais ~ & notre
connaissance, en tout cas - utilisée pour signifier le document rédigé pour prouver la

25 Les naulotikés d'Egypte n'apparaissent qu'a partir des débuts de la domination romaine en
Egypte od, selon Wolff, Das Recht, p. 124 n, 87a, 125 n. 92a, elles ne sont signalées au commencement
qu'a Oxyrhynchos. Wolff est suivi par J. Vélissaropoulos, Les naucleres grecs, Gengve-Paris 1980, p.280
avec Ia n. 52, 281 et par M. Amelotti - L. Migliardi Zignale, Una dichiarazione di "Naukleros" del 237
a. Cr. ... dans Sodalitas-Scritti in Onore di A. Guarino, p- 3014-3016 et n. 17-22),

"% Nous n'allons pas insister sur ce point bien connu. On trouvera des références dans Gofas, La
mer et les affaires, p. 202.

21 Tab. 1, p. 2, 1. 10-12 du chirographum.

B Clest ce que souligne A.M. Meyer-Termeer, Die Haftung der Schiffer in Griechischen und
Rémischen Recht, Zutphen 1978, p. 75, 76 n. 2.

2 Ceest ainsi, d'ailleurs, que traduit W. Ashburner, The Rhodian Sea-Law, Oxford 1909, p.
CLXXIX, le terme naulotiké en ce qui concerne P. Lond, ITI, 948 = Mitteis, Chrest. 341 = Meyer, J.P,
43: "a private charter-party of A.D, 236",

30 Vélissaropoulos, p. 280, Meyer-Termezr, p. 76 n. 1.

31 Ankum, Tabula, p. 167: "Jetzt bin ich davon iiberzeugt, dass der Ausdruck vauAwTikdg
(ouyypogd) in unserem Texte wirklich auf ein Seedarlehen deutet”. G. Purpura, Tabula, p. 1252: "I
termine vauAwTikA che si riscontra nel documento si applica nel diritto dei papiri secondo Meyer-Termeer
ad una gamma di contratti marittimi e non e riservato esclusivamente al contratto di trasporto". Nous
nous permettons de signaler que Meyer-Termeer n'a jamais - sauf erreur de notre part - soutenu que le
terme vauAwTixd (2 propos, pourquoi un accent circonfléxe, une mepionwpdvn?) s'applique dans le droit
des papyrus A toute une gamme de contrats. Voici, en traduction frangaise, sa définition de la naulotiké
(Meyer-Termeer, p. 75): "NavAwTikai ouyypagai sont les documents rédigés en langue grecque dans
lesquels quelqu'un qui transporte des biens par bateau, confirme la réception et/ou le chargement de



Encore une fois sur 1a Tabula Pompeiana 13 259

constitution d'un prét 2 la grosse. "NavAwTixég" n'est pas le terme correspondant au
terme latin traiecticius, comme il a été prétendu32. Traiccticius, comme le dit explicitement
le Digeste, est le terme qui sert & indiquer I'argent "qui est transporté au dela de la mer”
(quae trans mare vehitur)33, Or vauhwTikdg n'a rien & voir avec ce "trans mare vehi". Il
dérive du verbe "vauléw (-vaur@)”, qui signifie "conclure un contrat d' affrétement"34.
Le contractus traiecticius est le terme équivalent 3 la vauTikdA auyypaen, selon la
terminologie déja employée par Démosthéne3S. D'ailleurs, si dans la vauiwTikd
ouyypagr le substantif ouyypagd est le plus souvent omis, dans les contrats de préts,
c'est le coutraire qui se passe ordinairement: ils sont appelés “ouyypogai"36 sans autre
qualification, car syngraphé par excellence était celle qui se référait au prét  la grosse.

VIL- Doit-on conclure de cette analyse que la transaction 2 laquelle vise notre
chirographum en grec était un contrat d'affrétement pur et simple, une charte-partie, un
"Seefrachtsvertrag" comme l'appelle J.C. Wolf37? '

Nous ne le croyons pas.

Les expressions utilisées dans le texte du chirographum en grec sont, il est vrai,
€quivoques, et peuvent &tre interprétées dans les deux sens: C'est ainsi que dans notre
chirographum, Ménélas déclare "avoir requ" (&méx(e)iv)38 les 1.000 dénarii, qu'il promet
de "rendre" (dmobwow).

marchandises, en s'obligeant en méme temps, expressement ou tacitement, de transporter ces
marchandises par son navire et de les livrer 2 un lieu déterminé”. Qr, on peut considérer cette définition
comme trop large parcequ'elle comprend aussi les regus d'embarquement (cf. Vélissaropoulos, p. 280 avec
la n. 52), mais il nous semble hors de doute qu'il ressort de celle-ci que 1a naulotiké ne se réfere qu'a des
contrats de transport par voie de mer ou - en Egypte - fluviaux (voir aussi Chr. Brecht, Zur Haftung der
Schiffer im antiken Recht, Miinchen 1962, p. 132-136).

32 Ankum, Tabula, p. 168-169.

33 D.22,2,1 (Modestinus, libr. dec. pand.)

34 F. Preisigke, WB, s.v. "vauréw", Meyer-Termeer, p. 76 n. 1.

35 Depuis <Demosthéne>, Contre Lacritos (XXXV), 17, 43, etc. jusqu'au P. Vindob, G.
19792 (149 apr. J. Chr.), L. 7.

36 <Démosthéne>, Contre Lacritos (XXXV), 11, 15, 21, 22, 27, etc. Voir aussi G. Thiir,
Hypotheken - Urkunde eines Seedarlehens fiir eine Reise nach Muziris ... (zu P. Vindob. G. 40822, 2&me
s. apr. J. Chr.), dans Tyche, 2 (1987), p. 230, recto, col. I, 1. 12-13: "1o0 ¢v Taig katd Mouleipiv Tol
Salveiov oluvypagpaic”.

37 1.G. Wolf, Aus dem neuen pompeianischen Urkundenwesen - Der Seefrachtvertrag des
Menelaos, dans Freiburger Universititsblitter, 65 (1979), p. 34-36.

38 Ankum, Tabula, p. 160, soutient que la place du "uen" dans "{ypaya &néx(ehv pe"
provient sans doute d'une traduction des mots latins "scripsi me accepisse”, Le traducteur aurait dicté 2
Meénélas "Eypaya dméyev” et aprés coup, ayant découvert qu'il avait oublié de traduire le mot "me", il
I'a ajouté aprés "aney(e)v". Mais si notre Ménélas a personnellement écrit le chirographum et si, au lieu
du "dpohoyw" auquel il était accoutumé, il a voulu déclarer qu'il avait "écrit avoir regu” l'argent,
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Deux explications de ces déclarations de Ménélas nous paraissent possibles :

a) Ou bien que les 1.000 dénarii constituent un acompte sur le fret: - ce qui militerait
en faveur de la thése du "Seefrachtsvertrag", En faveur de cette thése on peut invoquer
que dans les vauAwTixai d'Egypte contemporaines 2 notre texte (mais aussi tardives), et
notamment dans celles qui se réferent & des transports pri v é s, 'on voit de transporteur
déclarer qu'il a requ des acomptes, tandisque le solde du fret doit lui &tre payé a l'arrivée
du navire au port de destination, au moment de la livraison de la cargaison3?. Le verbe
qui indique le paiement du solde du fret, aprés déduction des acomptes, est-tout comme
dans notre chirographum grec - "&moSotvan"40,

b) Ou bien que les 1.000 dénarii constituent un prét. La mention de 1a naulotiké ne
représente point en soi, insistons-nous, une preuve décisive en faveur de cette thése
puisque I'identification de la naulotiké avec la nautiké syngraphé n'est point valable#!.

Nous avons vu, cependant, que parmi les documents médiévaux similaires, les
charte-parties, il y avait quelques uns qui contenaient des clauses, en vertu desquelles le
patron remettait au chargeur des sommes consenties 2 titre de prét ("ex causa mutui”
disent les textes)*2 et soumises "ad risicum maris et gentium"43, donc des préts 4 la
grosse. Ces sommes étaient remboursables par le chargeur & I'heurcuse arrivée du navire,
lors du paiement du fret. Ce prét a grosse spécial constituait donc une clau s e du
contrat d'affrétement®4. Il n' y a donc pas besoin d'identifier la naulotiké au contractus

n'aurait-il pas dil faire figurer, en grec, le pronom "we", qui serait, alors, tout  fait A sa place aprés
l'infinitif "&méy(e)iv"?

39 Meyer-Termeer, P. 12, cf. Gofas, La mer et les affaires, dans Etudes, p. 222 avec la n. 174.
V. aussi, Vélissaropoulos, p. 73 n. 130, 282 avec la n. 57, qui ne fait pas cette distinction entre
transports privés et transports publics, Celle-ci, par cantre, est acceptée par les éditeurs du P. Oxy., XLIX
(1982), No 3482, Introduction p. 174.

40 Ainsi, P. Oxy., 3250 (63 apr. J. Chr.) = Vélissaropoulos, Annéxe, No 15, L. 14-15: "tég
8¢ Aonag Tol valdhou Bpaxuac EEAkovTa ST ArobéTw alTe €m TAG éyBorfg Tol Gpaxroc”, P,
Oxy., 3484 (58/3 (63) apr. J. -C.), L. 10-11: "14 B2 Aoinév & ... &InoBérw abToic v EbepyéTi®", Dans
P. London, III, 948 = Mitteis, Chrest. 341 = Meyer, J.P. 43, 1. 7, une autre expression équivalente est
utilisée: "va¢ 8¢ Aoindg Spayuis E€AkovTa dmordpyetal Spo TH Mopabdas”,

41 Contra: Purpura, Tabulae, p. 1252, qui tire la conclusion que &moScow n'a rien & faire avec
un transport, car le terme utilisé serait alors mapoddow. Mais drobodvar pourrait se référer, nous
I'avons vu, au fret et non pas a la cargaison. Rendre &mobtow par "reddam” qui est caractéristique des
préts romains, comme le fait Ankum, Tabula, p, 165, ne se fonde que sur une petitio principii.

42 V. le document cité  1a n, 4 ci-dessus, daté du 17 mai 1287.

43 Zeno, Documenti, p. LXXXV - LXXXVIL.

44 (Cest ce qu'a trés bien entrevu, J.G. Wolf, p- 35-36, qui n'a cependant pas compris qu'il
s'agissait d'un phénomene semblable A ce qu'on observe dans les charte-parties du Moyen-Age. Ankum,
Tabula, p. 164 n. 26, observe que: "Ein solcher Vertrag ist aber weder im hellenistischen noch im
romischen Recht bekannt". Il est, cependant, connu que Ie corpus des coutumes maritimes était de
beaucoup plus vaste que la 1égislation romaine sur les mémes sujets, et qu'il en avait &t€ ainsi encore plus
pour les lois des cités grecques (pour Rome, v. D. 14, 2, 9 - Volusius Maecianus, ainsi que J. Rougé,
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traiecticius (ou syngraph€) pour justifier la présence d'un prét 4 la grosse dans une clause
de la naulotiké. Des clauses semblables existaient dans les contrats d'affrétement du
Moyen-Age. Pourquoi ne serait-il pas de méme pour les vauAw T ikai antiques?

Le verbe "&mobouvai”, soulignons-le, était aussi bien utilisé pour indiquer le
remboursement d'un prét (comme nous le montre la fameuse syngraphé du discours
pseudodémosthénique contre Lacritos)*3, que pour indiquer la défalcation des avances
sur le fret.

11 est également & signaler - et c'est une similarité significative - que dans certains
des documents médi€vaux, le prét 4 la grosse consenti par le transporteur (fréteur) au
chargeur ( affréteur) ne produit point dinteré&ts, ce quiestdd,
manifestement, 2 la destination toute autre de cette sorte de préts, qui n'a point comme
objectif le financement du chargeur, mais la couverture de celui-ci contre les risques de la
navigation#. On peut donc, si notre conjecture est justifiée, admettre la méme explication

Recherches sur l'organisation du commerce maritime en Méditerranée sous 'Empire Romain, Paris 1966,
p. 341 avec la n.1, 407-413, avec les références, auxquelles il faut ajouter, P. Huvelin, Etudes d'histoire
de droit commercial romain, Paris 1929, p. 38-39, J. Triantaphyllopoulos, dans Synteleia Arangio-Ruiz,
p. 905-906). Le fait donc que le droit maritime romain "officiel” n'en parle pas, ne constitue pas une
preuve de l'inexistence dans la pratique maritime de I'antiquité de diverses conventions tendant 2 assurer le
propriétaire des marchandises contre les risques de mer, comme ce fut aussi, d'ailleurs, le cas pour une
autre, qui se fondait sur le receptum rem salvam fore du droit romain (v. ci-aprés 2 la n. 47).

45 <Démosthéne>, Contre Lacritos (XXXV), 11. Cf. aussi P. Berol. inv. 5883 +5853 = $.B.,
III, 7169 = Vélissaropoulos, Annéxe, No 21, 1. 13 et 15. P. Vindob. G. 40822, 1. 13 parle, lui aussi, d'
"&méddooig® (Thiir, p. 230).

4 Cela ne voulait pas dire qu'il n'y avait pas de profit pour le patron dans des cas pareils: il
consistait & un fret accru qu'il obtenait du chargeur, et dans lequel étaient cumulés fret et prime. (cf. Zeno,
Storia, p. 308 et, du méme, Documenti, Introd. p. LXXXVII). Une autre solution tendant du méme
résultat consistait & ce que le tansporteur (fréteur) reconnaissait avoir regu a titre de prét a la grosse une
somme supérieure 2 celle qu'il avait réellement regue (Zeno, Storia et Documenti, loc. cit.). La différence
constituait en redlité une "prime d'assurance” qui lui était versée par le chargeur & l'arrivée du navire sain
et sauf au port de destination en méme temps que le prét A la grosse A proprement parler. Au contraire, si
le risicum maris survenait, le chargeur (affréteur) n'avait pas  rendre le prét a l1a grosse qu'il gardait alors
définitivement, comme une indemnité d'assurance anticipée, qu'il avait regue en vue d'une perte éventuelle
de la cargaison (Zeno, Documenti, Introd., p. LXXXV: "una forma di risarcimento anticipato per la
perdita della merce™). Il y a eu cependant des cas, au quatorzidme siécle, ol le caractére de contrat
d'assurance de ces "préts-assurance" fut encore plus prononcé, tel le cas dont nous informe une quittance
signée a Grosseto (région de Siena) le 23 avril 1329 (le texte dans G. Valeri, I primordi dell'assicurazione
attraverso il documento del 1329, dans la Rivista del Diritto Commerciale, 26 (1928), I, p. 604-605 = F.
Melis, Origini e sviluppi delle assicurazioni in Italia ..., I, le Fonti, Roma 1975, p. 183), mais ces cas
d'exception ne sont pas intéressants pour la présente enquéte. Le méme mécanisme que celui des
documents italiens du Moyen Age doit d'ailleurs étre admis, croyons-nous, pour le cas des préts a la
grosse "sans intéréts" que nous rencontrons dans certaines charte-parties grecques du dixhuitiéme sizcle
provenant d'Hydra, comme c'est le cas pour le contrat du 11.8.1806 (ci-dessus, n. 13).
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pour le cas du prét de notre chirographum grec, oi le manque de toute mention d'interéts
a tant intrigué les commentateurs de la Tab. Pomp. 1347,

Enfin, la présence d'un garant (fideiussor) est observée dans quelques cas de préts-
assurance, comme nous avons l'occasion de le signaler plus haut48,

VIIL- On nous observera, cependant, qu'alors que les préts-assurance médiévaux
concernent des sommes que le transporteur (fréteur) remet effectivement au chargeur
(affréteur), lequel doit les lui rendre 2 I'heureuse arrivée du navire an port de destination,
dans le cas visé par nos tablettes, c'est au contraire le transporteur qui déclare avoir regu
(4mréx(ehv) les 1.000 dénarii et est tenu de les rendre "conformément 2 Ja naulotiké",

Cette difficulté n'est pourtant qu'apparente. Elle s'explique, & notre avis, par la
grande expansion de I'usage despréts fictifs dans le monde hellénistique pour
créer des obligations "abstraites"49.

On se rappelera dans cette perspective quelques faits - qui ne sont pas trés loin, ni
dans le temps, ni dans I'espace de notre chirographum - c.2.d. qu'en Sicile du temps de
Cicéron, Chélidon, la maitresse de Verras, créait des débiteurs fictifs en leur "faisant

47 Dans cette perspective, nous sommes d'accord avec Ankum, Tabula, p. 173, lorsqu'il admet
que les 1.000 dénarii constituaient une "somme globale" (Totalsumme), mais avec cette réserve, que cette
somme comprenait non pas un capital et des intéréts, mais representait un pourcentage (ou le tout) de la
valeur de la marchandise, plus un fret accru, couvrant la "prime d'assurance”. Ce fret doit avoir &té déja
versé (en tout ou la partie) par le chargeur au transporteur a la scellée de la naulotiké. Le Digeste
comprend un texte ol la situation a, A notre avis, des points juridiques communs avec celui que nous
examinons. 11 s'agit du fragment D. 20, 4, 6, 1 Ulpianus (libr. sept. tert. ad edictum) concernant le
receptum nautarum. Selon ce texte bien connu, en droit romain, lorsque le transporteur assume les risques
de la navigation par le receptum rem salvam fore, il regoit en contre-partie un fret supérieur (ipsum
naulum potentius fuit). Cf. O, Lenel, Kritisches und antikritisches, dans ZS (RA), 49 (1929), p. 5-6,
lequel (p. 5) parle d'une responsabilité "semblable 2 celle d'une assurance” (Versicherungsihnliche). Du
méme avis, R. Zimmermann, The Law of Obligations - Roman Foundations ... Cape Towm,
Wetton-Johannesburg 1990, p. 515 n. 44, L, Ménager, Naulum et receptum rem salvam fore, dans RHD
1960, p. 201-203, 212, F. de Robertis, Receptum nautarum - Studio sulla responsabilita dell'armatore in
diritto romano, dans Ann. Fac. di Giurispr. Univ. di Bari, Nuova Ser, 12 (1953), p. 58 n. 6, Rougé,
Recherches, p. 384 avec la n. 4, M. Kaser RFR, 12, p- 586 avec la n. 34, Huvelin, p. 111-112, admet
toutefois une autre explication du "naulum potentius” = "le fret luj-méme est privilégi€", expiication, a
notre avis, assez improbable. Pas trés claire la position de A. Magdelain, Le consensualisme dans l'édit du
préteur, Paris 1958, p. 147-148 n. 327.

®  Ci-dessus, n. 5

4 Cf. Rupprecht, p. 142-146, od (p. 146) cet auteur arrive & la conclusion que "die
Bezeichnung des fiktiven Rechts erscheint danach berechtigt”.
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sceller des tablettes” (ab aliis tabellac obsignabantur)50, et qu'en Egypte hellénistique les
cas de documents contenant des préts fictifs étaient assez fréquents3!,

Par le biais de ces préts fictifs, on le sait, on créait des obligations, qui, quoique ne
constituant pas juridiquement des "Dispositivurkunden”, conduisaient, pourtant,
essenticllement aux mémes résultats quant a leurs affets pratiques52.

On peut concevoir que dans une telle ambiance hellénistique - les naulotikés elles-
mémes Etaient toujours rédigées enlangue grecque3 - une clause tendant 2
produire les mémes effets que la clause du "prét-assurance” des documents médiévaux 4
ait pu s'introduire dans ces charte-parties antiques, concernant les transports de
marchandises par mer.

Selon cette clause, si notre supposition est vraie, le transporteur - naukléros
déclarait dans un document & part, le chirographum en l'occurence, avoir "regu” une
somme, représentant probablement un pourcentage (ou le tout) de la valeur de Ia
cargaison qu'il n'était obligé de restituer au chargeur qu'en cas de réalisation d'un
periculum maris33. C'est, croyons-nous, 2 une telle clause que se référe par deux fois le
chirographum discuté.

On remarquera, en effet, que Ménélas, le naukléros, ne déclare pas avoir
effectivement regu la somme des 1.000 dénarii : il déclare "avoir écrit” qu'il l'a

30 Cicero, Verr. I, 1, 52, 137. CF. & ce sujet L. Mitteis Reichsrecht und Volksrecht in den
&stlichen Provinzen des rémischen Kaiserreichs, Leipzig 1891 (réimpr. Hildesheim 1963), p. 461 n. 6,
482.

31 Cf. ci-dessus, n. 19.

52 Wolff, Das Recht, p. 144, n. 9, Ankum, Minima, p. 286. Cf. aussi, Rupprecht, p. 138-
139.

33 V. ci-dessus, a lan. 31, la définition de Meyer-Termeer, et les observations de M. Amelotti -
L. Migliardi Zingale, dans leur communication présentée au présent Symposion (Graz 1993) sous le titre
"Dalle tabelle bronzee di Locri alle tavolette cerate di Pozzuoli®, qui parlent de la "forma documentale
chiaramente greca” du document discuts,

54 11 est important de signaler que parmi les "préts-assurance" médievaux il y en avait des
fictifs, ¢. 3. d. qui n'avaient jamais été réellement remis au chargeur par le transporteur, qui, cependant,
était censé les "restituer” en cas de réalisation d'un cas de risicum maris et gentium. Cf. Cassandro, p.
242, et, surtout, Valeri, p. 630-631.

3 Ladifférence entre ces "préts-assurance” et celui que nous croyons entrevoir gréice a la Tab.
Pomp. 13 consistait dans la formulation de la clause sur les risques de la navigation: dans les cas des
préts-assurance médievaux, cette clause était congue comme formulée sous condition résolutoire, ¢, 2, d.
le chargeur (affréteur) n'avait pas 2 restituer la somme du prét si le risque de mer se réalisait. Dans le cas
antique que nous supposons, le chargeur (affréteur) ne pourrait reclamer la "restitution" du prét qu'il était
supposé avoir remis au transporteur (fréteur) - mais qu'il n'avait pas en réalité remis - que si la condition
suspensive de la réalisation du risque de mer survenait. Cette clause faisait, si notre supposition est vraie,
partie de la naulotiké, tout comme la clause correspondante des charte-parties médievales,
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recue, et ce, en vertu d'une naulotiké déja contractée et en vigueur ("scellée")36, Quant 3
la restitution du prét, le chirographum en grec nous dit qu'elle sera effectuée
"conformément aux termes de la naulotiké”, alors qu'on s'attendrait 4 la voir figurer dans
le chirographum.

IX.- On peut donc entrevoir les similitudes, mais aussi les différences entre la
clause de la naulotiké A laquelle le chirographum se référe, c.a.d. celle qui prévoit qu'en
cas de réalisation d'un periculum maris le naukléros Ménélas paiera les 1.000 dénarii du
chirographum & Primus (ou, plutdt, par son intermédiaire, 4 P. Attius Severus) et les
charte-parties médiévales contenant des "préts-assurance”: Dans les préts-assurance du
Moyen-Age,ily anonpasune promesse de paiement, mais - sauf pour les cas des
préts fictifs” -uneremise effective dargent de la part du transporteur an
chargeur, que le transporteur va perdre définitivement en cas de réalisation du periculum
maris.

L'idée est cependant la méme dans les deux cas : garantir par le transporteur au
chargeur I'heureuse arrivée de la cargaison, et, en cas de réalisation d'un risque de mer,
assurer l'indemnisation du chargeur. C'est donc vraiment une avtre variante du
méme princip e, celui de I"assurance” des marchandises par le transporteur-
fréteur, Cette clause était contenue dans les naulotikés, tout comme dans les charte-parties
médiévales, puisqu'elle ne visait point un vrai prét i la grosse pour faire I'objet d'un
contrat spécial, mais poursuivait un but tout autre, celui d'assurer la cargaison.

Nous pouvons donc & présent réconstituer la situation juridique, 2 laquelle nos
textes font allusion :

Primus, en sa qualité de servus actor de Publius Attius Severus, a frété le navire du
naukléros grec Ménélas pour effectuer pour le compte de son maitre le transport par mer
d'une cargaison de marchandises de Dikaiarchia & une destination non spécifiée58. Pour
se couvrir contre les risques de mer, la fréteur a obtenu de I'affréteur Ménélas une
déclaration écrite selon laquelle celui-ci est supposé avoir regu de la part du fréteur P.
Attius Severus la somme de 1.000 dénarii qu'il est censé rendre "conformément 2 la
naulotiké", c.a.d. dans le cas ot un risque de mer se réaliserait. Cette somme, qui est

5% T n'y a pas de doute que pour les Romains ce "scripsi” avait une autre signification (cf. n.
19). Mais pour notre naukléros grec, il n'y avait qu'un seul sens possible dans cet "¥ypaya" : qu'il avait
assumé une obligation de payer un prét fictif dans le cas ol la condition suspensive de la vérification du
risque de mer serait réalisée.

5T Ci-dessus n. 54.

58 La conjecture si séduisante de A. Biscardi, Minima de iure civili, dans Sodalitas - Scritti in
onore di Antonio Guarino, IV, Napoli 1984, p. 1535-1536, selon laquelle le port de destination du navire
de Ménélas était le Pirée, (cf. aussi Wolf, p. 28 et 29) n'est pas, malheureusement, appuiyée par le texte
(cf. Ankum, Minima, p, 273-274).
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présentée dans le chirographum grec comme un prét a la grosse, représente la valeur
totale de la cargaison (ou un pourcentage de celle-ci) majorée, probablement, du fret déja
payé par le fréteur. ‘

Cette convention, complémentaire i celle du contrat de transport prévu par la
naulotiké scellée, est conclue selon le droit maritime coutumier grec-puisqu'elle est
rédigée en grec - mais elle est renforcée par une fideiussio d'un citoyen romain, rédigée
en latin et régie, elle, par le ius gentium romain60,

X.- Résumons & présent pour conclure :

Le premier chirographum qui nous est parvenu dans les deux tablettes de cire
constituant un complément d'une naulotiké en grec, avait été, dés le début, lui aussi,
rédigé en grec, contrairement 4 la partie du fideiussor romain (deuxi¢me chirographum),
rédigée en latin.

Le chirographum en grec se réfere 4 une "naulotiké” - une charte-partie antique - en
vertu de laquelle un transporteur, le naukléros Ménélas fils d'Irénée, un peregrinus et un
Grec de I'Asie Mineure, assumait par une clause spéciale, les risques de la navigation se
référant au transport visé par cette naulotiké.

En conformité avec cette clause, le transporteur déclarait dans le chirographum grec
avoir "recu” une somme de 1.000 dénarii, qu'il déclarait étre tenu & restituer
"conformément 2 la naunlotiké". En réalité, il n'avait jamais requ effectivement de I'argent :

5% Le premier chirographum, complément de 1a naulotiké, était, bien entendu, lui aussi rédigé
en grec et, donc, regi par le droit maritime coutumier grec. Le manque de stipulatio poenae, institution du
droit romain par excellence, n'est, par conséquent, que parfaitement compréhensible.

60 Au cours de Symposium de 1993, 2 Andritz (Graz), M. le Professeur G. Thiir a attiré notre
attention sur un passage de Velleius Paterculus (Hist. Rom. 1,13,4, f) oi I'historien, parlant de Lucius
Mummius, le destructeur de Corinthe, nous informe qu'aprés la prise de la ville Mummius envoya par
voie de mer des trésors artistiques, provenant du pillage de la ville, en Italie, tout en menagant d'avance les
transporteurs que s'ils perdaient les chefs d'ceuvre qui leur étaient remis, ils devraient lui en fournir
d'autres 2 leur place ("si eas...perdidissent novas eas...reddituros"}). Cette histoire, qui montre le degré de
mangque de culture de Mummijus, semble dissimuler, pourtant, un fonds historique. En effet, il semble que
les transporteurs des oeuvres d'art ont été contraints d'assumer bon gré mal gré les risques du transport. Le
manque d'informations sur le montant du fret payé par Mummius ne permet pas, cependant, & notre avis,
A se prononcer de fagon définitive sur la question si en l'occurence il ne s'agissait, en réalité, d'un contrat
apparenté 2 celui de 1'assurance - au cas o un fret supérieur au normal aurait été payé - contrat que
Paterculus, faute de connaissances commerciales, n'a pas su interpréter.
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il s'agissait d'un prét fic ti f, qui ne serait point payable si le navire arrivait 2 bon port.

C'est pourquoi il n'y a point dans le chirographum en question de mention d'interéts,

| ’ puisque le soi-disant prét avait comme but d'assurer le chargeur contre les risques de

i mer, tout comme les préts-assurance médiévaux dont nous avons fourni des exemples.
i La pratique antique ne constitue donc qu'une variante de celle qu'on rencontre au
1t Moyen-Age.




Gerhard Thiir (Graz)

Die Aestimationsabrede im Seefrachtvertrag.
Diskussionsbeitrag zum Referat Dimitri C. Gofas

Der Vortragende hat eine faszinierende Losung eines schier unldsbar scheinenden
Textes angeboten. Beide bisher als Alternative vertretenen Deutungen der Tab.Pomp. 13
sind falsch. Seine Lisung diirfte, im Lichte einiger weiterer Queﬂen betrachtet, zum Ziel
fiihren. Der Text ist oben (Gofas, bei Anm. 19) zitiert.

I. G. Wolf (0.Anm. 37) hat 1979 das Schliisselwort vawdwTikq (Z. 9 u. 11)
sprachlich richtig mit "Seefrachtvertrag" iibersetzt; er steht jedoch vor der sachlichen
Schwierigkeit, die tausend Dcna.re,' deren Riickzahlung Menelaos in der vorliegenden
Urkunde verspricht, als Frachtgut zu betrachten. Wozu sollte Primus einen Sack Geldes
von Puteoli nach einem nicht einmal genannten Bestimmungsort (s.0.Anm. 58)
verschiffen lassen?

H. Ankum (o.Anm. 15) iibersetzt vauAwTikg mit fraiecticia. Der vavkAnpog
Menelaos habe von Primus ein Seedarlehen von tausend Drachmen erhalten, Celer habe
sich fiir dessen Riickzahlung verbiirgt; eine sachlich sinnvolle, aber sprachlich unhaltbare
Deutung (s.0.Anm. 31).

Gofas bleibt bei der Ubersetzung "Seefrachtvertrag”, stellt jedoch — villig
tiberzeugend — fest, daB die vorliegende Urkunde nicht dieser Seefrachtvertrag sei,
sondern nur auf einen solchen verweise. Die vorliegende Urkunde deutet er als Quittung
fiir ein Darlehen. Es handle sich jedoch nicht um ein "Seedarlehen®, das Primus als
Kapitalist dem Naukleros Menelaos zugezihlt und dieser nun zuriickzuzahlen
versprochen hitte, sondern um ein "Versicherungsdarlehen": Der Naukleros Menelaos
garantiere dem Belader Primus filr die heile Ankunft seiner Waren im Bestimmungs—
hafen. Zu diesem Zweck sei die vorliegende Quittung fiir ein allerdings nur fingiertes
Darlehen ausgestellt worden. Die "Riickzahlung” werde nur fillig, wenn die Ladung
nicht heil ankomme. Diese Bestimmungen ebenso wie die iiber Fracht, Frachtlohn und
den Bestimmungshafen habe der — leider nicht iiberlieferte — Seefrachtvertrag enthalten,
auf den die vorliegende Urkunde verweist.

Gofas untermauert diese auf den ersten Blick etwas kithn anmutende These nicht
mit Parallelstellen aus der rémischen Geschiftspraxis, sondern mit einer urspriinglich im
gesamten Mittelmeer, in ihren letzten Ausléufern bis zum Beginn des 19. Jh. greifbaren
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Einrichtung, dem "Versicherungsdarlehen”!. Gerade Gofas hat immer wieder gezeigt,
wie wenig die Vertragsformulare des Seehandels sich iiber die Jahrhunderte hinweg
geédndert haben (vgl. 0.Anm. 24); methodisch ist sein Ansatzpunkt voll gerechtfertigt.
Mehr Beachtung hiitten freilich die romischen Quellen verdient.

Kurz zusammengefaBt, funktioniert das Versicherungsdarlehen im Mittelalter
folgendermaBen: Der Frichter, nennen wir ihn in Anlehnung an unsere antike Urkunde
"Menelao”, zihit dem Belader "Primo" bei AbschluB des Frachtvertrags ein —
unverzinsliches — Darlehen zu. Die Hohe kann den gesamten Wert der Fracht betragen
oder einen Teil davon. Primo muB diese Summe nur zuriickzahlen, wenn die Ladung im
Bestimmungshafen heil ankommt. Menelao gibt dieses Darlehen gewiB nicht gratis. Je
nach der Hohe des Darlehens und nach der Gefahr der Reise wird sich der Frachtlohn
bemessen. Diese Konstellation erméglicht eine denkbar einfache Abwicklung des
Transportvertrags: Kommt das Schiff heil an, hiindigt Menelao dem Primo die Ladung
Zug um Zug gegen Bezahlung des Frachtlohnes und Riickzahlung der Darlehenssumme
aus. Kommt das Schiff nicht an, bedarf es keinerlei Transaktionen. Primo hat zwar die
Fracht verloren, bezahlt aber weder den Frachtlohn noch zahlt er das (hoffentlich hoch
genug aufgenommene) Darlehen zuriick. Gerichtliche Schritte miissen dabei von keiner
Seite unternommen werden. Mit dem vor der Reise bar zugezihlten Darlehen garantiert
also Menelao die sichere Ankunft der Ladung, Primo leistet sein Entgelt dafiir nach dem
Grad der erworbenen Sicherheit im Frachtlohn. Der Versicherungsgedanke kommt erst
dadurch ins Spiel, daB sich bei Menelao die Verluste einzelner wegen Schiffbruchs oder
Piraterie uneinbringlich gewordener Darlehen und der Gewinn aus einer Vielzahl
gliicklich eingegangener, um die Risikopriimie erhShter Frachtléhne zumindest die Waage
halten sollen.

Von einem derartigen "Versicherungsdarlehen" unterscheidet sich unsere Urkunde,
Tab.Pomp. 13, in einem wesentlichen Punkt: Nicht Primus, der Belader, bestitigt den
Erhalt des Darlehens von tausend Drachmen, sondern Menelaos, der Naukleros. Die
Verhiltnisse scheinen also gegeniiber der spiter iiblichen mediterranen Praxis genau
umgekehrt zu liegen, Gofas' Losung ist denkbar einfach: Primus habe dieses Darlehen
niemals real zugezihlt, sondern sich von Menelaos lediglich die Riickzahlung
versprechen lassen "gemiB dem Seefrachtvertrag” (Z. 10/11). Mit diesem "fiktiven
Darlehen" habe Menelaos die Ankunft der Ladung im Bestimmungshafen garantiert.
Primus habe also entweder die Aushindigung der Ladung oder die Bezahlung der

1 Zusitzlich zu dem von Gofas (0.Anm. 1) zitierten Werk von K. Nehlsen-von Stryk sei
noch auf deren Beitrag im Rechtshist. Journ. 8, 1989, 195-208, hingewiesen.
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tausend Denare (als "Riickzahlung” des Darlehens) verlangen konnen. Die folgenden
Uberlegungen gehen davon aus, daB Gofas die wirtschaftlichen Aspekte richtig gesehen
hat. Die rechtliche Gestalt des Geschiftes wird sich freilich etwas schiirfer fassen lassen.
An der Sache vorbei fiihrt jedenfalls die Bezeichnung "fiktives Versicherungsdarlehen”,

Von einer vollig anderen Quellenbasis her hat sich kiirzlich A. Biirge dem
romischen Seefrachtvertrag und dessen Risiko genihert2. Richtigerweise geht er davon
aus, daB der Verfrachter aus der locatio conductio nicht fiir vis maior hafte. Verlust der
Ladung durch Schiffbruch oder Piraten ist auch vom weiter reichenden receptum
nautarum nicht erfaBt3. Es stand jedoch bei den Vertragsparteien, die Risikoverteilung
individuell zu vereinbaren. So wie in den auf Papyrus iiberlieferten Frachtvertrigen mit
den Nilschiffern gibt es auch fiir die Seeschiffahrt in rémischer Zeit Hinweise darauf, da}
das Risiko fiir Schiffbruch manchmal vom Schiffer iibernommen wurde. Den iiltesten
Beleg liefert Vell. Pat. 1,13,4: Der Feldherr Lucius Mummius habe sich nach der
Eroberung Korinths (146 v. Chr.) dadurch licherlich gemacht, daf er die erbenteten
Kunstwerke mit der Klausel nach Rom verschiffen lieB, si eas perdidissent novas eos
(scil. conductores) reddituros (vgl. a. Philogelos 78; Biirge 394f,). Mummius hatte sich
offenbar in der Klausel vergriffen. Er hitte fiir die unvertretbaren Sachen ecine
Aestimationsabrede treffen, nicht aber wie beim Transport vertretbarer Sachen eine
Gattungsschuld begriinden sollen. Den Wert der antiken Kunstwerke in Geld, nicht aber
billige Kopien hiitte Mummius als Ersatz vereinbaren sollen. Daf solche Vereinbarungen,
womit der Schiffer alle Gefahr auf sich nimmt, sich in erhdhtem Frachtlohn
niederschlagen, beweist Philogelos 81: ¢yd 8¢ Béxa 'ATTikdg mMAdovae Bole kivBivew
Tou kuBepviiTou mAéw (Biirge 396). Hier fehit allerdings der Bezug auf rémische
Vertragspraxis (s. aber Gofas, o.Anm. 47, zu der nicht eindeutigen Stelle Ulp. 73 ed.
D 20,4,6,1).

Fiir die Interpretation unserer Urkunde wichtig sind die Uberlegungen, wie man in
Rom die Ubernahme des vollen Transportrisikos technisch bewiltigte. Fiir die
Verschiffung vertretbarer Sachen liegt die Begriindung einer Gattungsschuld anf der
Hand. Biirge (398) vermutet, die condictio triticaria habe sich speziell zur

2 Seinen auf der SIHDA 1992 in Amsterdam gehaltenen Vortrag hat A. Biirge in Index 22,
1994, 389-407, publiziert. Wie sich nunmehr zeigt, hat er die bereits dort zur Diskussion gestellte
Tab.Pomp. 13 zu Unrecht nicht in den Kreis seiner Quellen mit einbezogen.

3 Zum receptum nautarum s. Gofas (0.Anm. 47) und Biirge 391 (mit Anm. 9). Ansprechend
vermutet Biirge, daB die sogenannte exceptio Labeonis (si quid naufragio aut per vim piratarum perierit;
Ulp. 14 ed. D 4,9,3,1) bereits von Anfang an mit dem receptum verbunden war. Die Seegefahr hat mit der
von Pomponius getadelten improbitas hoc genus hominum nichts zu tun.
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Haftungsiibernahme im Seefrachtvertrag herausgebildet. DaB vertretbare Sachen
Gegenstand eines Darlehens sein kénnen (possumus in creditum ire, Paulus 28 ed.
D 12,1,2,1), versteht sich von selbst. Wird das Transportrisiko fiir unvertretbare Sachen,
etwa die Kunstschitze des Mummius, ibernoramen, mu8 deren Wert sinnvollerweise bei
Vertragsschlul geschitzt werden. Auch fiir die Schiitzung unvertretbarer Sachen mit der
Folge, daB die Gefahr auf den Ubernehmer iibergeht, wird eine dhnliche Wendung, in
creditum abire, gebraucht (Ulp. 29 ed. D 14,4,5,18; weitere Belege Biirge, Anm. 31). In
diesem speziellen Fall geht mit der Schitzung offenbar auch das Eigentum an den zum
Verkauf iiberlassenen Waren iiber. Der Ubergeber hat nur noch eine Geldforderung, aus
Darlehen, die zwar unabhingig vom weiteren Schicksal der hingegebenen Sachen
besteht, ist im Konkurs des Ubernehmers jedoch auf die Quote beschriinkt.

Im Seefrachtvertrag will der Belader seine Sache nicht veriuBern, sondern
wohlbehalten transportieren lassen. Nur im Falle des Schiffsbruchs oder der Piraterie will
er die vertraglich vereinbarte Haftungssumme kassieren. Ebenso wie der Schiffer beim
Getreidetransport die Haftung fiir die Seegefahr durch die Vereinbarung eines
Getreidedarlehens iibernehmen konnte, konnte er die Haftung fiir eine unvertretbare
Sache durch die Vereinbarung eines Gelddarlehens begriinden. In den Frachtvertrag
diirfte neben dem allgemein iiblichen receprum rem salvam fore noch ausdriicklich das
periculum des Schiffers mit aufgenommen worden sein (vgl. den oben zitierten
Philogelos 81; zum recipere eines periculum in anderem Zusammenhang s. Ulp. 36 ed.
D 27,8,1 pr.). Neben dem Frachtvertrag wird eine Darlehensurkunde errichtet, die unter
Bezug auf den Frachtvertrag den vereinbarten Wert der {ibernommenen Fracht als
Darlehenssumme nennt. Da der Schiffer die Fracht tatséichlich iibernommen hat, besteht
nach rémischer Auffassung kein uniiberwindliches Hindernis, fiir den Fall des
Unterganges der Sachen deren Wert als Darlehen geschuldet zu betrachten?,

Man kénnte sich, diese kleine Betrachtung abschliefend, fragen, warum die Romer
die aestimatio der Fracht nicht in eine Stipulation kleideten. Sie hitten damit die
dogmatisch nicht ganz saubere Losung tiber das Darlehen vermeiden kénnen. Das diirfte
daher rithren, daB der Seefrachtvertrag im Mittelmeerraum bereits seine festen Formen
hatte, als ihn die romischen Hindler iibernahmen. Auch wenn die Wurzeln der
Haftungsiibernahme im "fiktiven Darleben" der hellenistischen Rechtsauffassung liegen
(Gofas, o.Anm. 19 und bei Anm. 49-52), darf man nicht iibersehen, daB die Parteien in
Puteoli die rémische Form der Urkunden (Eypoya. p.2,6 — scripsi, p.3,4) und nicht das
griechische dpoloyd gebrauchten (s. Gofas o.Anm. 19). Das "fiktive Darlehen" reicht
in Rom nicht aus. Nach rémischer Auffassung muBte ein reales Element vorhanden sein.

# Zu der bekannten Kontroverse um das "Vereinbarungsdarlehen”, Ulp. 31 ed. D 12,1,15 und
Afr. 8 quaest. D 17,1,34 pr., s. Kaser RP 12 531; in die Diskussion mit einzubeziehen sind die oben
erwihnten Wendungen wie in creditum ire (vgl. Biirge, Anm. 31).
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Das liegt in der Ubergabe der Fracht: die Riickgabe kann als Riickzahlung eines
Gelddarlehens vereinbart werden.

Aufbauend auf den Uberlegungen Gofas' suchte ich zu zeigen, daB Tab.Pomp. 13
inhaltlich nichts anderes ist als eine " Aestimationsabrede” fiir den Fall, daB sich die vom
Naukleros Menelaos iibernommene Seegefahr verwirklichte. Das Geschiift wurde in die
Form eines Darlehens gekleidet, weil der Belader Primus sich auf diese Weise eine
condictio sichern konnte. Vielleicht wirkte das Vorbild des hellenistischen "“fiktiven
Darlehens" noch nach, das in #hnlicher Weise eine abstrakte Forderung entstehen lief.
Dem Belader ging es lediglich darum, ein Forderungsrecht zu erwerben. Das "Darlehen"
war nur lecre Form. Der Schiffer itbernahm damit in einer vereinbarten Hohe das Risiko
der Seegefahr, der Belader zahlte dafiir einen erhhten Frachtlohn: In dieser von Gofas
klar erkannten Funktion ist Tab.Pomp. 13 ein wichtiger Beleg fiir eine " Aestimations—
abrede", die eine objektive Haftung begriindet.

Gofas hat auch gezeigt, daB die Belader in wirtschaftlich und politisch unsicheren
Zeiten sich nicht mehr mit einer Garantie der Verfrichter begniigten, die sie gerichtlich
hiitten durchsetzen miissen. Sie verlangen die Garantiesumme bar im voraus. Aus der
haftungsbegriindenden "Aestimationsabrede” wird das "Versicherungsdarlehen".
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Griechische und lateinische Schriftsteller

Lexikographen

Romische Rechtsquellen

Inschriften

Papyri, Tabulae, Ostraca

Sonstige Quellen

1.1. Griechische und lateinische Schriftsteller

Aeschines Orat

1 13221, 1433 1,73 161, 16324,
1,16 1435 16427, 165!
1,28-32 11422, 118, 1,74 115, 168
12036, 14513 1,77 161
1,35 11215 1.96 101127
1,64 12038 Fr.5 Blass 1264
1,81 120
1’97 128. 14514 Anthologia Palatina
1,110-113 17717 73753 2222
1,153 124 11,34,8 2222
1,180-181 1104
2,80 126 ; ;
i Appianus Hist
2,88 17922 Bellum civile
3,2-4 109 1,10,90 2237
3,9-10 177, 17922
3,14-24 177 Aelius Aristides Rhet
=,
41- 7
3,142-146 182 %302 —
3,200 182 Aristophanes Comic,
Aeschylus Trag. SEAE 2
Eumenides 35376 1?220
93 100
470489 9623, 97 502-507 114
Ambrosius ,5504 11420
De Tobia Equites
436-444 17717
572 12

Andocides Orat

1224-1226 1717




274

1369-1371 1556
Nubes

353 11627

581 1264
Vespae

19 11627

237-239 182

592 11627

613 16120

1206-1207 115

1473-1481 11627
Pax

314 1264

S 648-652 1107

678 11627

1179-1181 1556

1232-1234 182

S 1232-1234 182

1927 11627
Lysistrata

662 7

1093 7
Aves

496-498 182
Ranae

33-34 1543

93-94 1543

191 1543

676-682 1264
Ecclesiazusae

26-27 182

273 7
Plutus

152 7

S 455 169

Aristoteles Phil. et
Corpus Aristotelicum
‘Abnvaiwv modiTeia

2,1-3 8955
3,1 © 96M
3,5 9691
6,1 8955
7 13219
9.1 8954, 9691
100117
16,10 101127
31,2 15812
42,1-2 13221
453 13221
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101126,13219

48,3-4 177
48.4-5 159
49,1-4 13221
52,1 169, 181
52,2 13732
54,2 159, 17717
55,2-4 13221, 11837
58,2-3 14513
59,3 1675
59,5 13732
61,2 156
Ethica Nicomachea
1128a30-31 11729
1162b 1879, 193
Politica
1265b38 9477
1272a 1104
1275b10 9477
1285b 9690, 9695
1306a 124f. 2853
1319a 12ff, 2852
Problemata
952b29-30 1103, 11317
Rhetorica
1374a 182
1383b 21035
1408a32-36 13630
Fragmenta varia ed. V.Rose
Fr.450 2851
Fr. 451 2851
Athenaeus Soph,
612a 11213
687a 11213
Bacchylides Lyr.
8,29f. 2959
Cassius Dio Hist.
Historiae Romanae
50,12,5 2237
Cicero
De legibus
2,59 11213
2,63-64 11213
In Verrem
I
1,52,137 16350
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Demosthenes Orat

1,29

8,11

18,3
18,123-124
19,70
19,121-123
19,132
19,166-168
19,249
19,293
20,104
20,106
21,32-33
21,34-35
21,43
21,44
21,47
21,79-93
21,175
ga.0
22,26-27
22,29
22,30-32
22,65
23,44,
23,50
23,53
23,66
23,69
23,157
24,103-107

24,112
24,114
24,144
25,57
27,19
27,29
27,40-48
29,5
32,1-4
32,10
34,5-10
34,18-19
34,31
35,10-13

35,15

178
156

109

11626, 121
12444

178, 17922
17922

178
158

17922

1107

1104

113, 115, 157
11420

101122' 101126
18128

1435, 14513
115, 11625
14513

101124

18433

12038

110, 11422, 123
17717

101125, 101126
115

101125

97101

101122

17922

11734, 123,
14513, 175, 181
17717

175, 182

13219
134

14514
17717
17717
131
13629
13630
135
13528
13528
10724, 25936,
26145
25936

35,17
35,21-27
35,43-46
36,410
36,14
36,26-27
36,37
37,2
37,40-44
39,26
40,49
42,12
43,71
43,54
43,62
45,33

45,73-86
47,72
41,77
49,17
49,60
50,51
52,5-6
53,2
54,1
54,8
54,24
56,2
57

57,1
57,26
57,30
57,35
57,60-63
58,15
58,48
58,51-52
59

59,7
59,16-17
59,18-23
59,31
59,46
59,52
59,66
59,104-106
60,25-26
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25935

25936
13630, 25935
179

136

13630

179

13732

137, 14929
17922

1107

1436, 19618
16118
13219
11213
18229

126, 169, 179
100118 128
1436

179

179

156

15030

163

182

182

182

1436, 19618
13322, 134,
13630, 122
1106

13426

116

117

13426
17717
16121

1675

14615
16324

134, 14513
18229
1278, 12913
14615
14513
14313

13321, 14617
123
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Dictys Hist.
FGrH 49 F2

Dinarchus Orat.
1,10
1,15
1,23
1,28
1,41
1.45
1,61
1,70
1,77
1,89
1,92
2,6
2,16
3,2
3,4

Diodorus Siculu
Bibliotheca historica

1,53-58

1,93,1-2

1,94-95

11,54,1

14,37,3

15,3,1

17,108,6-8
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100116

109
109
178
109
109
178
178
17717
109
177
109
178
12444
195f.
1436, 18710, 195

s Hist.

20515

2049

20514, 20513
2638

2237

2237
177

Diogenes Laertius Biogr

Vitae philosophorum
3,41-43
5,11-15
5,51-58
5,61-64
5,69-74
10,16-21

Euripides Trag.
Cyclops

240
Hippolytos

422
Supplices

430-442
lon

670-675
Phoenissae

392

1276
127f.
1271,
1276
1276
1276

18229
109!
109!
1091

109!

QOrestes

917-922 1091

1650-1652 97101
Europolis

Fr.240 Kaibel 11420
Eusebius
Praeparatio evangelica

4,2,7 2222
Flavius Josephus
Antiguitates

14,421-422 222
Bellum Judaicum

1,307 222
Aulus Gellius
Noctes Atticae

16,10,8 1736

Hellanicus Hist.
FGrH 4 F169 100116
FGrH 323a F25 1543

Herodotus Hist.

2,136 2048
2,152 20618
2,154 20721
5,72 14512
6,72 176
6,137 17616
7,6,3 176
Hesiodus Epic.
Theogonia
30 9588
85 9587
235 9597
613 182
Opera et dies
221 9587
Fragmenta (ed Merkelbach)
Fr.37-40 9588 9799
Fr. 43a 9799
Fr.144 9588
Fr.272 9588

Himerius Soph.
Declamationes et orationes
39,1 3070
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Homerus Epic. 19,394-397 98109
Llias 22,54-59 97
Lo 182 23,118-120 97103
1,238 9583 23,357 99112
2,404 9477
2,661-666 97105 Hymni Homerici
3,56-75 97 In Mercurium
3,300-382 97 389f, 98106
6,300 9478
6,422 48 Hyperides Orat.
7,66-91 97 5,5-8 178
7,206-232 97 5,8-12 177
8,430-431 97102 5,53-54 178
9,156 9579 5,77 178
9,208 9579 Ath. 9 14514
9,406 99113 Ath. 13 1436
9,632-636 97, 101124 Ath.15 19725
10,460 99110 F100 Kenyon 1107
14,217 182
18,478-606 11 Isaeus Orat.
18,497-508 3, 4, 6f., 10f., 4,28 169
12£,, 14, 9582 12 13322
S 18,498-500 12
18,549 11 Isocrates Orat.
18,550-560 9584 7,58 1106
18,556fF, 15 8,14 1091, 1109
23,83-90 97104 12,94 14617
23,451 13 12,248 109
23,485-487 13,5, 6 17 137
23,497 14 17,15-16 14929
23,534-538 102129 17,49-55 131
23,567f. 14 18 14616
23,571-585 14, 97, 102128 20,3 115¢£.
Odyssea
2,14 9477 Lucianus Soph.
2,64-69 9797 Demonss
2,74-79 99114 11 11215
i De luctu
2,130-137 100115 21 50410
2,297-302 9108
3,71-74 99110 Lysias Orat.
9,230 ogill 1,18 18229
9,252-255 99110 1,21 179
11,110-113 98108 1,30 18229
11,186 9585 1,50 101126
11,545-547 9798 7,42 17922
11,568-571 9580 9 11317, 153-164,
12,137-140 93108 " igg}%&
R 108 9, ;
12275297 sgloe e o iset,
, 161ff., 166f.
57 ,
12,4391, 90 9,11 159f.
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9,14-15 166f. Oracula Sibyllina
9,16 113 5,148 223
10 110, 115ff.,
120ff, Ovidius
10,1 120 Metamorphoses
10,2 110, 115 1,89-93 79¢%.
10,6-11 1118, 115
10,12 120 Paunsanias Perieg.
10,22 116, 12039, 122 Graeciae descriptio
10,30 115 4,28,4 31
24 5,3,3f. 2740
12 133
13,18 126 6,20,2-6 3071
13,30 17922 6,23,3 2740
13,64 126 6,24,1 2740
13,85-87 169 6,24,11f. 26
14,6 155 6,249 2740
14,8 13321 6,25,1 26
15 168 6,254 37
16 13221 8,34.4 100116
23 146ff.
23,5-6 14617, 14718 Philogelus
23,9-10 131, 14719 gtll gggf
23,12 14720 .
24.26 13221 7 217
27,11 17717 ;
30 126, 160 gmdizrus Lyr.
31 13221 2,87 , 110
21 2959
Lycurgus Orat. Pythti 2
Oratio in Leocratem 3,29 182
77 14 4,96 182
Marmor Parium
FGrH 239 A25 100116 Plato Phil
i Symposion
Menander Comic. 196¢ 1436
Epitrepontes Protagoras
380 14514 319¢ 1106
Heros Gorgias
3 18229 461e 109
Meno
Nicolaus Damdscenus Hist. 94e-95a 11317
FGrH 90 F25 100116 Menexenus
Nicostratus Comic B 148
0 . ubl'
Koch II 227 115 Reipublica 109
Minos
Nonnus 320d 9588
Dionysiaca Leges
1,163 2222 6922 9477
6,270 2222 849bff. 19416

22,116 n2 849 194
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920a 19416 Strabo Geogr.
935b-c 1118 Geagraphica
8,336f. 2638, 3065
Plinius mai. 8,354 2959
Naturalis historia 11,506¢ 2222
36,74 20515
Tacitus
Plutarchus Biogr. et Phil. Annales
Solon 6,28 20515
18,2 9691
20,6 11113 Theophrastus Phil
21,1 1107, 1118 Characteres
21,5 11113 28,6 1091
Catogamr 1105 Thukydides Hist.
Lycurgus Hatomae
i 2850 1,132,5 18330
Moralin 1,73,1 2037
733c 222 2,152 36
3,43 124
Polybius Hist 3,553 14612
Historiae 3,63,2 14612
2,41,1.11 364 3,68,5 14612
2,41,12 36 5,31,2 2746
2,55,7 368 5.32,1 14612
3.22,1 1864, 192 8,66,1 11315
4,254 368 8,85,2 2037
4,73,71. 2639
6,49 17615 Joannes Tzetzes Gramm. et Pocta
18,518 368 Chiliades
23,172 365 12,363 G
gi’éss'l gg; Velleius Paterculus
24’8,4 265 1,13.,4 26560, 269
; ; Xenophon Hist.
Simonides Lyr. Hellenica
Fragmenta ed. D.L.Page 1,7,35 124
Fr.589 3070 2,1,8 17614
2 3
F30 West 11110 4216 3063
: Memorabilia
Is’i?ilgkthe?klcs Tragic. 12,31 11315
75-78 182 3,6, 11f. 1106
813 18919 4,43 11315
1271-1272 182 Cyropaedia
88,17 17614
Joannes Stobaeus De republica Lacedaemoniorum
44,21 110 7,4-6 176

44,2 1863, 195




280

Quellenregister

Atheniensium respublica 1,10 14925
1,2 109 26
12 10 1,12 149

1.2, Lexikographen

Harpocration Gramm.
Lexicon in decem oratores Atticos

Cantabrigiense
5.v. kaknyopiog diknq 1117

OKOQrpopPol 134
. ) Suda
H esyc hios Lexicogr. Lexicon
Lexicon ‘ | $.v. droixdpeva made 1117
s.v. Befid¢ 18919 s.v. ¢ alTopwpw 170

. . s.v. kaTafon 2037
Lexicon Rhetoricum Gen

1.3. Rémische Rechtsquellen

FIRA 12,1,2,1 270
m 12,1,15 2704
129 25414 14,2,9 26044
130 a,b 25519 14,4,5,18 270
157 25721 17,1,34 pr. 2704
) 20,4,6,1 269, 27147
?‘““S 2221 25933
nstitutiones 'Y
3,131-132 248 i 5 o
3,183-194 172f., 174 *ha i
3184 1701 40,7,40,8 257
3,195 1749, 175 2213 Az
3,209 18128 pinid
» 47,2,3,5 1735
Institutiones Iustiniani 47,2,4 1735
47I,} 1749 47,2,43,4 174
4,1,1-3 170, 173 47,2,57,1 17410
4,1,5 174 47,2,92 17410
Digesta Iustiniani Novellae Iustiniani
4,9,3,1 2693 42 222
92,2 pr. 171 60,1,1 20616
9,2,27.5 171 80 (81),1,9 222
115,5,1 20616
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2. Inschriften

AD IC
19,1964 v
B' 169 3063 17-18
e 20-23
106,1991 :i -
81-82, Nr.4-9 1914, 2118, 2429, 72,1
; 72,3,23
AUDOLLENT, Defixionum tabellae 72,3,40
(1904) 72,3,30
2 20827 72,3,43-44
B UC K, Greek Dialects (1955) ;%:i:% ?—48
56 3719 72,4,48-51
65 2433 72,4,52-5,1
72,5,1-9.
BCH 72,5,1-19
106,1992 72,6,9-25
197-215 175
111,1987 72,6,311f.
16711 371 72,7,13
72,7,14-15
CIG 72,7,15-27
I
4825-4826 216 72,7,29
. . 72,7,52-53
COSTABILE, Polis ed Olympieion, 72,88
1992
| e
4 242 9,7-
g %ﬁ 72,9,24-27
3 244 72,9,28-29
9 244 72,9,40
13 243 72,10,6-7
20 244 72,10,14-17
21 244 72,10,20-25
22 243, 244 72,10,33-11,19
gg gig 72,10,48-54
% i
31 243, 244 iy
3 242 72,12,6-19
3 2446 72,12,1-5
38 244
80
Epigraphica Anatolica 84
10,1987

1-2 20719

281

612

612, 624

638

612

38

75

63

75

75

611

49

63, 6410

64ff., 69, 73, 76
64f., 66, 69f., 76
65

64, 68ff., 73f.,
76f.

76

65

6718

45-51, 53, 543,
58, 60

638

47

47

5610

64, 6616, 6Bff.,
73, 76f.

452, 1871f.

47

452

638

63, 68
78

64

624

64, 782
6825
452

64, 6616, 68f.,
73f., 78
638

638
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I1G

115,11-13
€]

104,20-23

104,30f.

269-270

436-451

475-476

30,12
545,17
1553-1559
1553,25
1560-1578
1565,5
1569,5

I

3 App.1426

X
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101123

100118
101125
16015
16015
13016

13219
15812
12912
13016
12912
13016
13016

20826

corrig.p.XI nor. 205 I1 3817

x2
1,3,748

IvO
1
1ff.
1-5
2

3

16,16
39,21ff,
257

39f., 42f,

23, 2743

2321

187

18, 189, 1914,
2745

18, 19, 2431,
2745, 27, 28
31

2433

2431‘ 2745
2535

2433

2743

187, 24, 2431
2745, 31

24

2431 2745
3063

2432

2743

187, 3063
25

31

3063

629 2118
717,1-2 2118
930 3063
-JEFFERY LSAG2
220 Nr.2 2119, 2326
220 Nr.15 1811 1812
443 Nr.9a 3277
456 Nr. 30a 2118
Tf.20 Nr.18 2428
Tf.24-27 Nr.5-9 2428
KOERNER
37 24
38 1813
39 2535
42 3174
43 3175
MEIGGS-LEWIS, GHI
50 . 25720
Milet
I3
149 3714
OGIS
I
424 222

7. Olympia-Bericht
207-210, Taf.86,2 2116

REG
70,1957,1-2 20720
SCHWYZER (Dial.gr.ex.epigraphica)
74 4815
353 3715
‘491,19 14
492 14
503a 14
523 14
590 4814
SEG
22,1967
345 2118
30,1980
380 3277
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331
35,1985
389
37,1987
340
38,1988
351
40,1990
371
1029
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2118
2056
3711
3711

3711
3712

StV (Staatsvertriige des Altertums)

112 (ed. Bengtson)
297

BGU
I

992
993
995

1024 pIV 1-117
1050-1052
1098

1101

1185, 16ff.

1187

1216,83
1218-1222
1222

1241

1260
1264-1267
1273

1285

1622
VI

1738f.

1772
X
1943f.
1973
XIIT
2216,17

369

IIT (ed. Schmitt)

495 4321
508 4325
545 3713
554 4321
573 4321
Syll3
647 3715
ZPE
77,1989
192 2164

3. Papyri, Tabulae, Ostraca

23248
23027
23243, 23776

21345
21137
21137
21137
22924 22926
23036

235

23246, 23668
23245

23140

23243

23460

23036

22820

23244

23562
23247, 23248

23460
23140

23563

X1V
2395 23036
2398 23140
2437 235
2440 235

CAMODECA, Archivio puteolano,
1992

. 245-249
COrdPtol

1 22925

8 22925

34 23670

53 227, 23670

53 ter 23670

71 22926
CPR
XV

18 23140
MITTEIS , Chrestomathie

156 230

341 25829, 26040
0.Bodl.
I

120 235

145 23564
P.Adl.

23 23334
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PBEM P.Genf.
1201 23352 I
1202 23352 20 231
10463 23352 .
10721 23353 S
10828 23333 108 23137
P.Berl. P.Grenf.
3111 23352 I
3146 23352 21 229
5853 26141 29 230
5883 26145 I
9875 2022 15 23140
P.Cairo Zen. P.Hal.
I 11 22819
59367 23504
59446 23564 § S
v
44
50637 23565 11 23244 23668
59640 23565 P Hib
- P, .
59838 23564 198 IT 154f. 22925
36
P Eleph. 208 230
1 2023, 207, 211 P Kéin
2 22819 VI
23 23248 268 23244
24 236
27 23248 P.Lille
I
P.Ent. 4,20ff. 22922
1 23036 14 22921
29 21035
61 23245, 23565 P.Lond.
68 2303 it
89 23564, 23566 219 2302
401 23137
B, mraso 230
42 23243
948 25829, 26040
P.Flor. 1201-1202 23243
XV VI
p.96 220 2015 229
2188 239
P.Freib. 2188,209 235
m 2188,275 23668
30 21137, 236f. 2188,335 235

2191 230
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P.L.Bat. 16 229
X1X 18 229
4 229 22 229
6 23243, 23776 25 229
7 231, 23776 28 229
7 30 229
23 2037 I
03 20 Vo. Col. II 10ff. 22925
P.Mainz
e 23352 f .Prag.
53
e/d 233 61 23563
P.Mich.
m - P.Rgv.Laws
36,11ff. 231
43 "
182 23243, 240 37.14 93564
P.Mon.
il P.Ryl.
51 23036 I
62 237 153,6 : 21140, 21242
248 23042
P.Oxy. v
Xvio 583 23562
2134 239
XVIII PSA
2191 24916 4 23564
XXII
2348 21243 PSI
XLVI v
3250 26040 383 23566
3285 2037 VI
XLIX 551 23566
3482 26039 XIII
3484 26040 1357 219-224
L
3563.10n. 221 Om.5 22820, 229f.
P.Panop.Beatty P.Strasb.
1-2 223 I
1,179 223 81 23242
1,355-357 223 83 23242
2,5 223 85 230
2,63-66 224 Vi
725 219-224
P.Par.
18b 216 ;r" .Tebt.
P.Petrie 5,12 23670
1 5,111 227, 235
1b 229 124,32 235
3c 229 m
6a 229 1,740 23140

13 229 1,772 23564
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1,815 fr.3

1,815 fr,6
v

1101

P.Upsal.
8

P.Vindob.
G 16685

G 19792
G 40822

SB
I

3931
4281
4512
5103

5104
5279
5865

7169

8967
9316,17
9454
9889,12

530
621
10162

>

10282

10859
11247

Quellenregister

23373
23565

23248

21450

217
25935
25936, 26145

2166, 2167
23243

23248 23772
201-214, 2021,
2151

23242

23140

231, 23248

26143

23140
23670
22925
23670

20033
20933
20933
23028

22819
20931

X1V
11306 229
11942 2024
12001 23140
XVI
12685,38 23563
13168 230
13632 23140
13848 23137
Tab.Pomp.
13 24710, 24915,
251-266, 267-271
UPZ
1l
162 V 22ff. 236
218 23248, 23772
220112 23668, 23772
221117 23668, 23772
223a 23244
460 23244
VBP
I
3 231, 23777
5 229
11 23137
WIL C K EN, Chrestomathie
340 236
450 22925
ZPE
17,1975,304 220
38,1980,85 220
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4. Sonstige Quellen

S.CARBONE, Pizolo (1985)

Nr. 985 25210

Nr. 1013 25210
Cod. Vat.

Gr 2306 244
CIS

1,3,4883,2-4 1927
D.GOFAS, Chargement (1965)

Nr.6 25313

Nr.9 25313

Nr.11 25313

Le Pasteur d' Hermas
Vis.

3,99 20932
Loi d'"Hydra (1818)

art.43 2523, 253

art.54 25314

R.LOPEZ-J.RAYMOND, Trade
(1955)

Nr.134 2526, 2528

J. MAN]ATOPOULOS, Hyd.ra
(1939)

Nr.12,4-5 25313
Nr.13,4-6 25313

Novum Testamentum
Matt.

8,20 222
Luk.
9,58 222
Septuaginta
Sir.
4,1 20932
31,1 20932
R.ZENO, Documenti (1936)
Nr.9 2524, 2529
Nr.44 2526, 2529
Nr.46 2525, 2528
Nr.57 2526, 2529
Nr.74 2526
Nr.111 2526




AKTEN DER GESELLSCHAFT FUR GRIECHISCHE
UND HELLENISTISCHE RECHTSGESCHICHTE

Begrindet von Hans. J. Wolff

Herausgegeben von Arnaldo Biscardi/
Joseph Méléze-Modrzejewski/ Gerhard Thiir

-Nicht aufgefiihrte Binde sind vergriffen-

Bd. 2: Hans ]. Wolff (Hrsg.): Symposion 1974. Vortrige zur griechischen
und hellenistischen Rechtsgeschichte. (Gargnano am Gardasee, 5.-8. Juni
1974) 1979. VIII, 418 S. Gb. DM 140,-/ 6S 1092,-

ISBN 3-412-04778-3

Bd. 3: Joseph Modrzejewski/ Detlef Liebs (Hrsg.): Symposion 1977. Vor-
trage zur griechischen und hellenistischen Rechtsgeschichte. (Chantilly,
1.-4, Juni 1977) 1982. XXVIII, 446 S. Gb. 1 Abb. DM 198,-/ 6S 1545,-

ISBN 3-412-06680-X

Bd. 5: EJ. Nieto (Hrsg.): Symposion 1982, Vortrage zur griechischen und
hellenistischen Rechtsgeschichte. 1990. VI, 317 S. Gb. DM 138,-/ 4S 1077,
ISBN 3-412-02189-X

Bd. 6: Gerhard Thiir (Hrsg.): Symposion 1985. Vortrage zur griechischen
und hellenistischen Rechtsgeschichte. (Ringberg, 24.-26. Juli 1985). 1990.
X111, 470 S. Gb. DM 188,-/ 8S 1467,- ISBN 3-412-09988-0

Bd.7: Guiseppe Nenci/ Gerhard Thiir (Hrsg.): Symposion 1988. Vortrage
zur griechischen und hellenistischen Rechtsgeschichte (Siena-Pisa, 6.-8.
Juni 1988). 1991. X, 447 S. Gb. DM 128,-/ &S 999,-ISBN 3-412-16289-2

Bd. 8: Michael Gagarin (Hrsg.): Symposion 1990. Vortrige zur griechi-
schen und hellenistischen Rechtsgeschichte (Pacific Grove, Cal., 24.-26,
September 1990). 1992. 324 S. Gb. DM 118,-/6S 921,- ISBN 3-412-00192-9

Bd. 9: Inschriftliche Gesetzestexte der frithen griechischen Polis. Aus dem
Nachlag von Reinhard Koerner herausgegeben von Klaus Hallof. 1993,
XXXVI, 603 S. Gb. DM 178,-/6S 1389,- ISBN 3-412-02393-0

BOHLAU VERLAG KOLN WEIMAR WIEN
Theodor-Heuss-Str. 76, 51149 Kéln
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Jorg Gebhardt

Priigelstrafe und Ziichtigungs-
recht im antiken Rom und
in der Gegenwart

(Dissertationen zur Rechtsgeschichte, Band 4)

1994. XLVII, 267 Seiten. Broschur. ISBN 3-412-03194-1

In der rémischen Antike konnte ein Magistrat aufgrund seiner Koer-
zitionsgewalt die Priigelstrafe anscheinend auch ohne vorherige form-
liche Verurteilung des Betroffenen anordnen, und zwar als Haupt-,
Ersatz- und Zusatzstrafe. Im Unterschied zu anderen historischen
Rechtsordnungen war aber das Ausmag, d. h. die Anzahl der Stock-
und Peitschenhiebe, nicht in den rémischen Rechtsquellen festge-
schrieben. Das Ausma# der Priigelstrafe war dem Ermessen des Ma-
gistrats tberlassen, also arbitrir. Dies fithrt zur Frage der sozialen
Bewertung der Priigelstrafe und veranlaft den Verfasser, der ,Sozial-
Egramicle" der rémischen Gesellschaft eine ,Strafenpyramide” gegen-
liberzustellen.

Unterschieden wird zwischen der kriminalrechtlichen Priigelstrafe
(als Sanktion der Gemeinschaft auf strafwirdiges Unrecht) und dem
privaten Zuchtigungsrecht. In dem zweiten Hauptteil der Arbeit sucht
der Verfasser dann Antworten auf folgende Fragen: Wer durfte ziich-
tigen? Gab es Grenzen des Ziichtigungsrechtes - und welche? Dabei
zeigt der Verfasser an zahlreichen Beispielen und Quellentexten die
Bedeutung der ,humanitas” auf. In der rechtlichen Begrenzung der
Zuchtigung liegt der Ursprung fiir das Verbot des RechtsmiRbrauchs.

Uber problematische Einzelfille kdrperlicher Ziichtigung aus neuester
Zeit auferhalb und innerhalb Deutschlands, die Gegenstand der
Rechtsprechung des BGH und des EuGH waren, leitet der Verfasser
tber zur aktuellen Diskussion um ein gesetzliches Verbot der Ziichti-
gung in 1631 Abs. 2 BGB.

BOHLAU VERLAG KOLN WEIMAR WIEN
Theodor-Heuss-Str. 76, D - 51149 Koln

BOHLAU




Claudia Albrecht

Bismarcks Eisenbahn-
gesetzgebung

Ein Beitrag zur ,inneren’ Reichsgriindung in den
Jahren 1871-1879

{Rechtsgeschichtliche Schriften, Band 6)

1994. L, 128 S. Gb. ISBN 3-412-03094-5

Nach der Grindung des Deutschen Reiches mufte Bismarck
auch die inneren Lebensverhiltnisse einander angleichen, um
den neuen Staat lebensfiahig zu machen. Diese ,innere’ Reichs-
grindung stand deshalb fortan im Mittelpunkt seiner Politik.
Das vorliegende Buch schildert, wie er das zersplitterte Eisen-
bahnwesen im Interesse des Reiches und der Wirtschaft durch
Gesetze zu vereinheitlichen suchte und wie er dabei auf den
erbitterten Widerstand der auf ihre Selbstindigkeit bedachten
Klein- und Mittelstaaten und der Privatbahngesellschaften
stieR. Die Reichsverfassung gestattete ihm nur, das Militireisen-
- bahnwesen reichsweit zu vereinheitlichen. Eine zentrale Len-
kung der deutschen Bahnen durch das Reich oder gar eine
»Deutsche Reichsbahn” konnte er politisch jedoch nicht ver-
wirklichen. Dagegen war die 1879-1888 durchgefiihrte Verstaat-
lichung der preuRischen Privatbahnen ein voller Erfolg: Der
damit verbundenen Wirtschafts- und Verkehrsmacht konnten
die Gibrigen deutschen Bahnen keine eigenstindige Politik mehr
entgegensetzen; sie muften sich zu den Angleichungen und
Vereinheitlichungen bequemen, die sie zuvor so leidenschaft-
lich bekdmpft hatten. Die ,Deutsche Reichsbahn” entstand erst
1921, als die Eisenbahnen Zuschufbetriebe geworden waren.
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